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1. Mere irregularities in organizing a corporation will not deprive the officers 
and stockholders of the protection of the charter, or subject them to private 
liabilit -, when sued as unauthorized bankers, under the act of 1816. 

2, But such organization to protect them must be substantially in accordance with the 
charter. 

3. It is a well settled rule, that corporations are strictly limited to the exercise of 
such powers, and in such manner, and by such agents as are provided in the 
charter creating them. 

4. Directors of a bank elected in 1822, the bank being entirely insolvent and per- 
forming no corporate acts from that time until 1838, will not be held to have con- 
tinued in office until the latter period, although the charter provided that they 
should continue in office until their successors were elected. On the contrary, so 
long a suspension from the performance of any official duty will be regarded as an 
abandonment or resignation of the officer. 

5. The act of such persons in appointing directors to fill vacancies in the board, is 
entirely void, although the charter provided that a part of the directors of the bank, 
might fill such vacancies. 

6. Where the charter provided that stockholders only should be elected directors, 
persons having no interest in the stock, but fraudulently and collusively receiving the 
transfer of a share to qualify them, are not eligible ; and the stockholders combining 
in such fraud, have no power to confer upon them authority to do corporate acts, 

7. Such fraud upon the cherter, and combination to defraud the public, will prevent 
those participating in it, from claiming any protection under its provisions to 
escape private responsibility. 

8. The franchise of a corporation can not be impeached or inquired into collaterally ; 
but an inquiry into the unauthorized and fraudulent acts of those claiming under 
such charter, involves no such concideration, and is allowed. 
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338 Bartholomew v. Bentley et al. 


Ranney, J. delivered the opinion of the court. 

Turis was an action of debt, tried in the Supreme Court sitting in - 
the county of Wayne, at the September term, 1850, when a verdict 
was rendered for the plaintiff, and was reserved to the Court in 
Banc, on a motion made by the defendants for a new trial. The 
plaintiff was the holder of a large number of the notes issued by 
the German Bank of Wooster, mostly in the year 1838, and a few 
in the year 1840 ; and the defendants were officers in that institution, 
at the time they were issued. This suit was brought under the act 
of 1816, to recover of them the amount of these notes, as unauthor- 
ized bankers. 

It was admitted upon the trial, that the whole case turned on the 
point, whether or not, the defendants, in issuing said notes, were 
acting under the act of February 23, 1816, ‘to incorporate 
certain banks therein named, and to extend the charters of 
existing incorporated banks,” (2 Chase Stat. 913,) the 15th 
section of which incorporates ‘*The stockholders of the Ger- 
man Bank of Wooster.”” From the mass of documentary and 
other evidence given by the plaintiff, it appeared that soon after the 
passage of the act referred to, the company was organized and 
continued to do a Banking busines, until the year 1818, when it 
failed and became entirely insolvent. Its organization was however 
kept up by the election of officers, until the year 1822, when 
Robert Bentley and Thomas G. Jones, with eleven other persons, 
were chosen directors for one year; but it does not appear that they 
ever qualified or accepted the appointment. From that time to the 
23d day of July, 1838, a period of more than sixteen years, no 
corporate act or function was performed or attempted by either the 
directors or stockholders, or any part of them. At the organization 
of the bank, six thousand shares of stock at twenty-five dollars each, 
were subscribed, and before its failure, about eight dollars upon each 
share had been paid. At the time of its failure, the cashier was 
authorised to purchase for the bank, its stock at a price not exceed- 
ing the nominal value, and in this way the stockholders paid large 
amounts of their indebtedness to the institution, thus exhausting all 
its resources, and leaving its circulation outstanding nearly worth- 
less. Thus it remained without funds, and without any new 
election of officers, in a state of entire suspension for sixteen years. 
At the expiration of this period, for the most iniquitous and fraudu- 
lent purposes, as subsequent events fully demonstrate, Benjamin 


Bentley and M. D. and H. B. Wellman attempted to galvanize it 
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again into life, and now insist upon the protection of its charter, to 
shield themselves and their associates from private responsibility. 
The instruments employed for this purpose, in the first instance, 
were Thomas G. Jones and Robert Bentley, two of the board of 
directors chosen in 1822. At the date last named, they met, and 
assuming that there were vacancies, filled the board of directors by 
the appointment of Benjamin Bentley and ten other persons, among 
whom were all the defendants. These ten persons, before the 15th 
day of July, 1838, were not the holders of any of the stock of the 
old bank; but, on that day, it appears, Benjamin Bentley, for the 
mere purpose of making them eligible as directors, transferred to 
each of them, without consideration and without the knowledge of 
some of them, one share of the worthless stock then standing in his 
name. It fully appears from the transfer book, that Thomas G. 
Jones was the holder of no stock in the Bank, after January, 1821. 
This board immediately commenced operations, and, among other 
things, authorised the cashier, B. Bentley, to dispose of the stock 
then held by the bank, to any person who would pay the balance 
due upon it; made requisitions for the payment of the stock by 
installments; and finally issued a large amount of notes for circula- 
tion. Before this was done, however, Bentley had transferred to 
the Wellmans 3413 shares of the stock, that had belonged to the 
bank, with the understanding that 1563 shares should be retransferred 
to himself, which was accordingly done. At this time, the bank 
had not one dollar of assets. All that it ever received, with a 
trifling exception, came from Bentley and the Wellmans, and 
amounted to $60,000; and is credited on the stock book, under the 
date of Aug. 14, 1838. This, they say, was made up of $30,000 
in specie procured in Cincinnati, and $30,000 deposited with James 


Boyd & Co., of New York. In less thantwo months after this sum - 


is credited to them, they had drawn out a much larger sum, and in 
July or August, 1839, the Wellmans transferred their stock to 
Bentley, who assumed their debt to the bank, which, with his own 
indebtedness there, amounted to over $91,000, the whole of which 
Bentley paid when the bank again suspended by a transfer ‘‘ of so 
much of his stock to the bank as would settle that amount.”? He 
says he “made a transfer of his stock to satisfy his own indebted- 
ness to the bank, and to prevent suits from being brought against 
him, as « stockholder of the bank, by those who would thereafter 
obtain the notes and claims against it and pursue a persecuting 
course, particularly against him.” 
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In short, they claim to have paid in on the stock held by them, 
$60,000, and confess that they drew from the bank and afterwards 
paid with this very same stock over 91,000 dollars. Thus making 
a speculation of over $31,000, while they left over $125,000 of its 
circulation outstanding and nearly worthless. And to complete the 
wreck, the directors met on the 11th of September, 1841, and 
assigned to Bentley all the remaining property and effects of the 
bank. In January, 1839, it appears from the minute book of the 
directors, that an election of officers was held, at which all the 
persons constituting the board of the July preceding, were chosen, 
except Thomas G. Jones, whose place was filled by E. Gallagher. 

At the conclusion of the plaintiff’s evidence, the defendants moved 
for a nonsuit; but the motion was overruled. |The court then 
charged the jury, in substance, that no informality in organizing 
under the charter, could be taken advantage of, to charge the stock- 
holders as unauthorized bankers, but that there must have been a 
substantial organization. That filling the board, in 1838, by 
one or two of the old directors chosen in 1822, would not effect such 
an organization, and that the attempted organization, in January, 
1839, was illegal. 

The reasons assigned for a new trial.are, Ist, that the court erred 
in refusing to nonsuit the plaintiff; 2d, in the charge as given, and 
the refusal to charge as requested; and, 3d, that the verdict is 
aginst the law and the evidence. 

From what has been already stated, it is manifest, that every 
question raised in this case will be solved by determining the legal 
effect of the attempted reorganization of the qompany, in July, 
1838, and January, 1839. We concur fully with the judge who 
presided upon the trial, that mere irregularities in organizing under 
a charter, will not deprive the officers and stockholders of the corpo- 
ration of its benefit, nor make them privately responsible. While, 
on the other hand, it is equally clear, that to entitle them to such 
protection, the provisions of the act of incorporation must be sub- 
stantially pursued. No principle of law is, at this day, better 
established or supported by stronger reason, that that ‘‘a corporation 
is strictly limited to the exercise of those powers which are specifi- 
cally conferred upon it. The exercise of the corporate franchise 
being restrictive of individual rights, can not be extended beyond 
the letter and spirit of the act of incorporation.” 4 Pet. R. 152; 
Bank of Chillicothe v. Swayne, 8 Ohio R. 286. 
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We will first inquire into the legal effect of the attempted reor- 
ganization of the bank by Robert Bentley and Thomas G. Jones, 
in July, 1838. This power is claimed under the 20th and 32d 
sections of the act before referred to. By the first of these sections, 
it is provided that thirteen directors shall be annually elected, on 
the first Monday in January in each year, ‘‘ and each director shall 
be a stockholder at the time of his election, and a resident within 
the State of Ohio, and shall cease to be a director if he should cease 
to be a stockholder or to be a resident within this State.”? And it 
was further provided, by the same section, that, “if any vacancy 
shall at any time happen among the directors of any of the aforesaid 
banks, by death, resignation, or otherwise, the residue of the 
directors of such bank, for the time being, shall elect a director to 
fill the vacancy.” The thirty-second section allowed an election 
of directors to be held at another time than the day fixed, if it 
should be then neglected, and then adds: ‘And the directors, for 
the time being, shall continue in office until their successors are 
chosen and qualified.” It is claimed that Bentley and Jones 
continued in office from 1822 to 1838, and were then authorized to 
appoint eleven other directors and commence the performance of 
corporate acts. It is by no means clear that such power to reor- 
ganise the corporation, after so long a suspension of all its corporate 
functions, would attach to the directors, if they could be regarded 
as still in office. But it is-perfectly clear, that neither Bentley nor 
Jones was in office. Jones had many years before assigned all his 
stock, and ceasing to be a stockholder by the positive terms of the 
law, he ceased to be a director. Bentley had not performed an 
official act for sixteen years. At the expiration of the year after 
his election, the bank had no affairs to be managed: it was, to say 
the least of it, in a state of profound slumber. To say nothing of 
the absurdity of the officers of a corporation holding on after the 
corporation itself, for every practical purpose was dissolved, we hold 
upon the authority of many adjudged cases and the best elementary 
writers, that so long an abandonment of all official duties, must be 
regarded as an implied resignation of the office. Willcock on 
Municipal Corporations, 238; Angell & Ames on Corporations, 
425. 

It follows, as Jones and Bentley had no power under the law to act 
as directors, that they could confer none upon their associates; and 
of course the whole together were incapable of calling forth the 
sleeping energies of the old corporation. 
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The next question arises upon the attempted election of directors, 
in January, 1839. This was also claimed to be illegal, and so 
held by the court. By law, the afiairs of the bank were to be man- 
aged by thirteen directors, and the concurrence of a majority was 
necessary to the transaction of any business. These directors, as 
we have already seen, were required to be stockholders, and to 
reside inthe State. Either qualification ceasing, their office ceased. 
The policy of this enactment is quite obvious. The Legislature 
supposed that the community would be best protected against fraud 
and mismanagement of the affairs of the bank, by committing its 
destiny to persons within the reach of our laws, and interested in its 
capital. They gave the stockholders no power whatever, to invest 
any other persons with the corporate power created by the act of 
incorporation. Did the stockholders of the bank invest with the 
power of directors the persons chosen by the election of 1839? 
That the persons chosen were nominally stockholders, is not denied, 
but that at least nine of the number were made so by a base fraud, 
and had no real interest, is most manifest. This is clearly proved 
by the affidavits of the defendants themselves, taken in another pro- 
ceeding, and read in evidence upon the trial. M. D. Wellman 
says, ‘‘It is the impression of deponent, that in order to obtain a 
board of directors, stock was transferred to several individuals to 
make them eligible as directors.” S. Bentley says, “he paid no 
consideration for his shares, and has not been called upon for the 
payment of the same, either by installments or otherwise; that the 
transfer was made to him at the time he was appointed director, 
and believes for that purpose.” William Childs says, “that stock 
enough to make him eligible as director was transferred to him by 
Benjamin Bentley; and that the understanding was, that deponent 
was not to pay for his stock at that time, nor has he paid anything 
onthe same.”? This circumstance, coupled with the fact, that every 
safeguard, provided by the law for the security of the public, was 
| entirely disregarded, while all these persons not only paid their own 
, debts to the institution after its failure, in its depreciated paper, but 
t also received in exchange for it, the obligations due to the Bank, 
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can not leave a doubt upon the mind, that the whole scheme was a 
| joint conspiracy to defraud the public, and a most palpable fraud 
if upon the law under which they professed to act. Can that same 
i law be set up by them to protect themselves from private responsi- 
bility to those they have thus defrauded? Can they take advantage 
of theirown wrong? Can the law tolerate a fraud upon itself? 
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These questions are most forcibly and pointedly answered in a 
case between these same parties, reported in 15 Ohio R., 666. The 
court there say, ‘A valid act of incorporation, or an invalid and 
pretended right to exercise corporate functions, is alike powerless to 
secure the guilty from the consequences of their fraudulent conduct, 
where it has been knowingly resorted to as the mere means of 
chicane and imposition, and used to facilitate the work of deception 
and injury. Were it otherwise, it would be a reproach to the law.” 
And again, it is said, ‘‘ If the defendants, with the design to defraud 
the public generally, have knowingly combined together, and held 
forth false and deceptive colors, and done acts which are wrong, 
and have thereby injured the plaintiff, they must make him whole 
by responding to the full extent of that injury, and they can not place 
between him and justice, with any success, the charter of the Ger- 
man Bank of Wooster, whether it be valid or void, forfeited or in 
esse. Neither a good nor a bad thing may be falsely used for 
purposes of deception and made a scape-goat for responsibility.” 
And, it is added, “* Those who combined to use it for the purposes 
of swindling, acted for themselves rather than as agents of the 
bank.” . 

In Vose v. Grant, 15 Mass. Rep., 519, the Supreme Court of 
Massachusetts say, ‘If any number of persons combine with intent 
to injure and defraud another, they can not defend themselves against 
an action by showing that they did the act in the character of 
corporators under any charter whatever.” 

On the whole, we are unanimously of the opinion, that the charter 
of the German Bank of Wooster was never so revived and the cor- 
poration reorganized under it, as to afford any protection whatever to 
the defendants or to relieve them from the charge of being unauthorised 
bankers. In coming to this conclusion, we do not at all draw in 
question the act incorporating that institution. To have obtained 
its protection, the defendants must have exercised its powers in good 
faith, in the manner and by the agents provided for in it. This 
they have not done. The motion for a new trial will be overruled, 
and judgment entered on the verdict. ° 


Judge Bartxey, having been of counsel for one of the parties, 
took no part in the decision of this case. 
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344 Doremus and others v. O Harra, Tompkins, and others. 


Tuomas C. Doremus anp Oruners v. O’Harra, Tompkins AND 
OTHERs. 


IN CHANCERY. 
[REPORTED BY MR. CHIEF JUSTICE CALDWELL. ] 


The Statute of 1838, relating to assignments of the property of a failing debtor, for 
the purpose of preferring creditors, does not embrace all cases of assignments made 
by an insolvent debtor ; but only refers to those cases, where the assignee stands 
in the character of a trustee, other than his merely receiving a conveyance to 


secure his own claim. 

Where A. had executed to B. certain notes evidencing a debt, and had, at the same 
time, executed a bond and power of attorney to confess a judgment for the same 
debt, and B. having assigned the notes to his creditors, and having entered up 
judgment in his own name for the amount of the debt on the bond and warrant of 
attorney, and having afterwards received an assignment of property from A., who 
was in failing circumstances, for the security of the debt, B., in such case, must be 
held to be a trustee, and the assignment thus made to him must enure to the benefit 
of all the creditors of said debtor, under the provisions of the statute of 1838. 

[ Mitchell v. Gazzam, 12 Ohio R., 315, disapproved. ] 


Caupwe tt, C. J. 

Tuts is a controversy between the creditors of Charles O’Harra 
an insolvent debtor, about the distribution of his property. 
O’Harra was a dry goods merchant, of the city of Toledo, and had 
been doing business there for about two years prior to 1846. The 
business was done exclusively in the name of O’Harra ; but the firm 
of Tompkins & Benedict, of New York city, claim that they were 
dormant partners, and owned a large interest in the stock of goods. 
In the latter part of the year 1845, the partnership between O’Harra 
and Benedict & Tompkins was dissolved. O’Harra continued the 
business on his own account, and retained the stock in trade of the 
firm, and thereby became indebted to Benedict and Tompkins for 
the amount of their interest in the concern. It does not appear that 
the terms of payment of this indebtedness of O’Harra were fixed, 
or any evidence of it given, at the time of the dissolution of the 
partnership; it is said by Tompkins, in his answer, that these 
matters were to be adjusted in the spring, when O’Harra was 
expected to visit New York. About the first of June, 1846, 
O’Harra visited New York; he and Tompkins executed an article 
of agreement, which, after reciting that O’Harra had purchased all 
the interest of the late firm of Benedict & Tompkins, in the business 
of O’Harra, for the sum of $33,000, and that O’Harra had given a 
bond and power of attorney to confess a judgment, for that amount, in 














Doremus and others v. O’ Harra, Tompkins and others. 345 


ten days, and had also given his notes for the same sum, payable at 
different dates, during the years 1846, 1847, and 1848, provided 
that Tompkins was not bound to wait until the notes should become 
due; but might, at any time, if he should think the amount thus 
owing to him, in jeopardy, without waiting the maturity of the 
notes, proceed to collect the same by any legal means. It also 
authorsied him, in such case, to take possession of the goods, debts, 
dues, demands, and effects of every kind, of O’Harra’s, and apply 
them, or so much of them as might be necessary, to the payment 
of the debt. 

O’Harra, also, in the agreement, further covenanted and pledged 
his honor, that in case of embarrassment so that he could not 
continue his business, he would at once assign all his property and 
effects to Tompkins, preferring him before all other creditors. This 
agreement, and the notes, bond, and warrant of attorney, all bear 
date on the first of June, 1846. Thompkins, in his answer says, 
that although these papers bear date on the first of June, yet that 
they were not, in fact, executed until the 8th of June. There is, 
however, no evidence of that fact. 

O’Harra, at this time, from the 3d to the 5th of June, inclusive, 
purchased about $20,000 worth of goods, on credit, from divers 
merchants of New York, among whom are the complainants in this 
case. O’Harra referred those, from whom he made his purchases, 
to Tompkins. Tompkins represented to several, if not all, of them, 
that O’Harra was a good man and worthy to be trusted, doing a 
prosperous business, and that he himself would trust him, &c. 
These creditors allege that they trusted O’Harra on the repre- 
sentations of Tompkins. About the first of December, 1846, 
Tompkins sent these papers, which he held against O’Harra, to 
H. V. Wilson, an attorney of Cleveland, with instructions to 
secure the claim in such way as to him might appear best. Wil- 
son entered up judgment by virtue of the warrant of attorney in 
Summit county, for upwards of $34,000, the amount of the claim. 
Wilson took out an execution on this judgment, and went to Toledo, 
carrying with him the execution. Wilson arrived in Toledo on the 
6th of December. He did not have a levy made under the execu- 
tion, nor does it appear that he informed O’Harra that he had such 
execution. At this time the notes which O’Harra had given to the 
New York merchants, for the goods purchased in June, were falling 
due, and O’Harra was unable to meet them: indeed, there can be 
no doubt from the evidence in the case, that O’Harra was largely 
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insolvent. On the 11th of December, O’Harra made to Wilson a 
conveyance, in writing, of all his notes and accounts, amounting in 
the aggregate to between twelve and fifteen thousand dollars. This 
conveyance is absolute on its face; but Wilson says, in his deposi- 
tion, that it was intended as collateral security for the debt. Wilson 
left Toledo in a few days, leaving the papers and business with E. 
D. Potter, an attorney of Toledo. Before leaving, however, Wil- 
son had made an agreement with Mr. Beck, the clerk of O’Harra, 
that if O’Harra was about to dispose of the goods, he, Beck, should 
inform Wilson or Potter of it; and that the proceeds of the sale 
of goods should be placed in the bank to the credit of Wilson. It 
appears that the execution which Wilson took with him to Toledo, 
contained, or was supposed to contain, some clerical error. Wilson 
returned it to Summit county, to have it reissued. After the cor- 
rection was made, he returned it to Potter, who received it about 
the 20th of December, with instructions from Wilson to have it 
levied. On the 9th of January, 1847, the goods in the store were 
attached, by William Mercer, as the property of Benedict and 
Tompkins, on a claim which he had against them, and which 
appears, although the evidence is not positive on that subject, to 
have been founded on one of the notes, given by O’Harra to Tomp- 
kins, in June, and assigned by him to Mercer, and which formed a 
part of the amount for which the judgment had been taken in ‘Sum- 
‘mit county. Potter paid off the claim of Mercer, out of the notes 
that had been assigned by O’Harra to Tompkins, and immediately 
levied the execution which he held in favor of Tompkins, on the 
goods, in the store of O’Harra, and proceeded to make sale of them. 
On the 29th of January, the complainants, Doremus & Nixon, and 
Stebens & Co., on behalf of themselves and the other creditors of 
O’Harra, filed this bill, claiming a general distribution of the effects 
of O’Harra among his creditors; a receiver was appointed, who has 
taken charge of the property of O’Harra, and also the proceeds of 
the sale by the sheriff. The pleadings, evidence, and arguments of 
| counsel are so voluminous, and the points raised so numerous, that 
f it will be out of our power to refer in detail to the matters in con- 
| troversy ; but we are obliged to refer in a general manner to such 
i questions and facts. as we suppose must be decisive of the different 
ip points in the case. 
f In the first place it is contended, on the part of the complainants, 
f that the assignments of the notes and claims of O’Harra, made on 
the 11th of December, 1846, to Tompkins, comes within the pro- 

















Doremus and others v. O’ Harra, Tompkins and others. 347 


visions of the statute of 1838 relating to assignments to trustees for 
the purpose of preferring creditors; and that the property, embraced 
in this assignment, should enure to the benefit of all the creditors. 
On the other hand, it is contended, on the part of Tompkins, that 
the assignment to him was made to secure his own debt, and that 
he could not, in any way be held to be a trustee, holding the 
property for the benefit of the other creditors. We have been referred 
to the decision of Mitchell v. Gazzam, 12 Ohio Reports, 315, as 
giving the true rule applicable to this case. In reference to that 
decision, we would merely remark, that we think the opinion 
expressed by the court, gives a more extensive operation to the 
statute than its provisions would warrant. 

It would probably be the most equitable mode of distributing the 
effects of an insolvent debtor to divide the proceeds equally among 
his creditors; and when the fact of his insolvency became certain, 
to prevent one creditor from in any way getting the advantage of 
another. But this has never been the general policy of our law. 

The principle of permitting a creditor to reap the advantage of 
his vigilance in securing his claim against a failing debtor, is the 
one that has obtained, with but few exceptions, in our legislation. 
Hence the party who obtains the first judgment, gets a lien on the 
real estate to the exclusion of other creditors, and he who levies the 
first execution, on personal property, appropriates the whole to the 
payment of his claim; although the debtor, in either instance, may 
be notoriously insolvent. 

The same rule has been adopted in chancery proceedings. Thus, 
where a party files his bill to subject equitable assets, to the pay- 
ment of his debt, he thereby obtains a preference over other credit- 
ors, although such other creditors may be parties to the same suit. 
In this view of the case, we do not feel authorized to give any 
strained construction to the statute, although such construction might 
tend to promote equality among creditors. Indeed, we do not see 
any difference in principle, between a creditor securing himself, by 
taking a lien on the property of a failing debtor, if fairly and hon- 
estly done, and thereby obtaining a preference over other creditors, 
and his obtaining a similar preference by procuring a power of 
attorney to confess a judgment, or by making the first levy. The 
language of the statute is plain and explicit: ‘‘ All assignments of 
property in trust, which shall be made by debtors to trustees in 
contemplation of insolvency, with the design to prefer one or more 
creditors, to the exclusion of others, shall be held to enure to the 
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benefit of all the creditors, &c. Swan’s Stat. '717. If the intention 
of the Legislature had been, that all assignments of property made 
by debtors, in failing circumstances, should enure to the benefit of 
all the cretitors, they would certainly have stated this simple propo- 
sition in more plain and perspicuous terms. We suppose that the 
plain and obvious intent of the law was, only to apply to those 
cases where the person receiving the assignment could be considered 
as standing in some way as a trustee, either in terms or by fair im- 
plication, other than the mere taking of security for his debt would 
create. Now what was the character of this assignment to Tomp- 
kins? The judgment was in the name of Tompkins, and the debt 
had been originally his. The notes that O’Harra had given 
evidencing this debt, had been assigned by Tompkins to different 
persons. The judgment had been taken on the bond and power of 
attorney, without any reference to the notes. It would appear from 
the direct evidence in the case, that such an assignment had been 
made on part of the notes. The claim of Mercer, in virtue of 
which the attachment was levied, appears to have been founded on 
one of these notes; but the state of the pleading has removed all 
doubt on this subject. The amended bill alleges that most, if not 
all, of these notes, were transferred by Tompkins to his creditors, 
and charges that the note held by Mercer was one of them. This 
bill has never been answered by defendants, and we are bound to 
take its material averments as confessed. In taking this assignment, 
then, Tompkins received it as a trustee for the benefit of those who 
were thus entitled to their respective shares of the debt. The 
assignment, by its terms, as well as its intention, prefered creditors, 
and there is no question, but what it was made with a full know- 
ledge that O’Harra was insolvent. This assignment then comes 
clearly within the statute, and the property thus assigned must be 
decreed to enure to to the benefit of all the creditors, in proportion 
to their respective demands. The next question arises in reference 
to the stock of goods. It is urged, on the part of complainants, that 
Wilson took possession of the store of goods at the time that he 
visited Toledo, in accordance with the contract of the first of June, 
1846, and that the goods were actually in the possession of Tomp- 
kins, by his agents, from that time up to the time of the levy ; that 
Tompkins therefore held the goods in trust for the benefit of all the 
creditors. The contract of June did not give a lien on the property ; 
it only provided that Tompkins might, if he considered bis claim 
in jeopardy, take possession of all the goods and dispose of them for 
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his own benefit. It further provided, that if O’Harra should fail to 
meet his engagements, that he would make an assignment to Tomp- 
kins, of all his effects, prefering him to all other creditors. Now, 
if Tompkins, previous to the levy, had taken possession of these 
goods by virtue of this agreement, or by any other assignment, he 
would, under the circumstances, have became a trustee for the 
benefit of all the creditors, and could not have destroyed or effected 
the trust by his levy. Did Wilson or Potter, or any other person, 
on behalf of Tompkins, receive an assignment of, or take possession 
of, these goods? The evidence relied on, by complainants, con- 
sists principally of the statements of O’Harra, the statements and 
conduct of Potter and Wilson, in reference to the goods. D. O. 
Norton states that, at the time Wilson was in Toledo, Wilson stated 
to him, that O’Harra had turned out every thing to him, and that 
he supposed he meant the goods as well as the other assetts. 
O’Harra stated to a number of persons, that he had delivered up 
his store and every thing to Tompkins. Potter, after Wilson left, 
called on two or three persons, and tried to make a sale of the 
goods, stating that he would have the fixing of the terms of pay- 
ment, as the money was coming to him. Wilson agreed with 
Beck, the clerk of O’Harra, that in case O’Harra should attempt to 
dispose of the goods, that he, Beck, would immediately inform 
Judge Potter of that fact. He also agreed with him, that the pro- 
ceeds for sales in the store, should be deposited in the bank, to the 
credit of Wilson, and at the same time, made an arrangement with 
the cashier to send him the money. It appears, too, that about the 
month of December, 1846, Tompkins wrote a letter to Culbertson, 
of Pickaway, offering to sell him this stock of goods. This, and 
some other evidence of a similar character, is relied on, as showing 
the goods to have been in the possession and under the control of 
Tompkins’s agents. This evidence, unexplained, would go very far 
to prove this state of case. On the other hand, we have the positive 
statements of both Wilson and Potter, that they never took any 
assignment of the goods, nor took possession of them in any way. 
Wilson says he had no conversation with O’Harra in reference to 
an assignment of the goods; that he had with him the agreement of 
the first of June, but he did not show it to O’Harra; nor did he 
intend to use it, unless it became absolutely necessary. 

Potter states that he and Wilson had consultation on the subject 
of an assignment, and agreed that it would not do, and that they 
would rely on their execution, It would appear probable, from the 
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evidence, that O’Harra thought that Tompkins had control of the 
goods, by virtue of the contract of June; and that the agents of 
Tompkins did not take any pains to disabuse his mind on that 
subject. As Potter expressed it to some one, he was willing to 
indulge him in that conceit. Potter states that he and O’Harra 
had agreed, that, if the goods could be sold at private sale, that the 
proceeds should be applied to the payment of Tompkins’s debt; 
and that to avoid the sacrifice that would be likely to attend a sale 
on execution, he interested himself in having them thus disposed of. 
Now, there is no d.ubt, but that Wilson and Potter, being in 
advance of the other creditors, and holding in their hands an execu- 
tion which they could at once lay on the goods, felt towards them 
as if they belonged to Tompkins, and this we believe goes to 
explain most of their statements and acts, which unexplained, 
might bear another construction. 

Now, the fact that Wilson made an arrangement with the clerk 
of O’Harra, to receive for his use all the proceeds of the sale, does 
not necessarily imply that he considered the goods as under his 
control ; because he might receive the proceeds of sale to apply on 
Tompkins’s claim, and the goods still remain in O’Harra. Still, it 
is a strong item of evidence, unexplained, to prove the goods in the 
control of Tompkins. If we are right, however, in our opinion that 
O’Harra thought that Tompkins had an absolute right to the control 
of the goods by virtue of the agreement of June, it will go far to 
explain why he, O’Harra, was willing to acquiesce in such an 
arrangement. A careful examination of the evidence has brought 
us to the conclusion, that Wilson and Potter never received an 
assignment of the goods, nor ever took them into possession, and 
Tompkins consequently had a right to hold the goods, freed from 
the claims of the other creditors, by virtue of his levy. 

It is urged on the part of complainants that Tompkins was guilty 
of a fraud, in representing to them, at the time they sold him the 
goods, that he, O’Harra, was a safe man to be trusted. Now, we 
can hardly think it probable that Tompkins could have thought 
O’Harra’s circumstances such as he represented them to be. We 
do not see, however, that any claim that complainants may have 
against Tompkins, on this account, can be adjusted in this case. 
This is a proceeding, by the creditors of O’Harra to subject his 
effects to the payment of their claims. Any claim, that one 
creditor may have against another, is collateral to the object of the 
case. Besides, the nature of the claim does not fall within the 
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general jurisdiction of a court of chancery. This disposes of the 
whole case; and we do not consider it necessary to proceed farther, | 
to notice the other points that have been discussed. | t 

Decree for Complainants. Lg 
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[REPORTED BY MR. JUSTICE BARTLEY. ] ' 


1. A license to keep a tavern granted under the authority of the act granting licenses 
and regulating taverns, passed June 1, 1831, was a license, according to the true 
intent and meaning of said act, to retail liquors as well as to keep a tavern. 

2. The act to restrain the sale of spirituous liquors of March, 1851, did, by its ope- 
ration, repeal the act of June, 1831, so far as it conferred the authority to grant 
licenses in future to retail liquor, but did not, by any express language, revoke or : 
annul the outstanding licenses which had been granted under the act of 1831, and 
had not expired at the time the former act took effect. 

3. Connected as the subject is with the public police and domestic regulations of the 
State, the Legislature had the power, on the ground of protecting the health, ty 
morals, and good order in community, to revoke or provide the mode of revoking aa. 
the unexpired licenses granted under the act of 1831; but the exercise of this 
power, without refunding the money obtained for the license, would be an act of 
bad faith, and as repeals by implication are not favored, and penal statutes to be 
strictly construed, such an operation will not be given to the laws by mere impli- 
cation, in the absence of words directly and clearly expressive of such intention. 

4. It is not correct practice to plead specially to an indictment a matter which is 
competent and proper, by way of defense, under the plea of not guilty; but if the 
State demur generally, or take issue on any such special plea, the irregularity is 
thereby waived. 

5. If a special plea to an indictment be determined to be insufficient, the judgment 

of the court should be respondeat ouster; as in this State, the court could not pro- 

i ceed to final judgment in a criminal case without either a plea of guilty or a find- 

ing of a jury. 

5 6. A negative averment to the matter of an exception or proviso in a statute is not 

\ requisite in an indictment, unless the matter of such exception or proviso enter 

into and become a part of the description of the offense, or a qualification of the 

language defining or creating it; but as the exception of the sale of liquor for 

medicinal and pharmaceutical purposes in the proviso in the first section of the 

law of 1851, to restrain the sale of liquor, points directly to the character of the 

offense, and becomes a material qualification in the statutory discription of it, an 

indictment under this section is defective without the negative averment. 








Error to the Court of Common Pleas of Ross county. 

The plaintiff in error was indicted, in the Common Pleas, for 
selling spirituous liquor on the 2d day of May, 1851, by less quan- ct 
tity than one quart, under the provisions of the act of the General 
Assembly entitled “an act to restrain the sale of spirituous liquors,” # 
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passed March 12th, 1851, (49 Ohio Laws, 87,) which by its terms 
did not take effect until the Ist day of May of the same year. 

To this indictment, the plaintiff in error put in a special plea, 
setting forth, that before the enactment of the said law, he had 
obtained from the court of Common Pleas of the county, under the 
authority of the act granting licenses, and regulating taverns, passed 
June Ist, 1831, a license authorizing him to keep a tavern, at his 
house in Chillicothe, with the privilege of retailing spirituous 
liquors, for one year from the 13th day of October, 1850; that 
the license had been issued, and that he had paid therefor fifteen 
dollars into the county treasury; that the sale of liquor alledged in 
the indictment was made by him at his tavern, while said license 
was in full force; and claiming that he was exempt from the pro- 
visions of the act of 1851, until the expiration of his license. 

To this plea, the State demurred. The court below sustained 
the demurrer, and thereupon, in the language of the record, ‘the 
defendant not asking leave to plead de novo, but abiding by his 
said plea,” the court gave judgment and assessed a fine, together 
with the costs of prosecution, upon the plaintiff in error. And it 
is to reverse this judgment that this writ is prosecuted. 

Bartiey, J. The errors assigned are substantially as follow: 

I. That the court erred in sustaining the demurrer to the plea. 

II. That the court erred in pronouncing judgment without a plea 
of guilty, or a finding of a jury. 

III. That the indictment was insufficient. 

The first, and most prominent question, presented in the case, is 
that of the sufficiency of the ground of defense set up against the 
indictment, in the special plea. 

The validity of the act to restrain the sale of spirituous liquors, 
passed March 12th, 1851, is not called in question; but the inquiry 
is presented, whether the effect and operation of the act was to 
revoke or annul the authority to retail spirituous liquors, granted to 
tavern keepers by licenses which had not expired when the act took 
effect. 

The right to keep a tavern or to retail spirituous liquors, is a 
right which every person in community could exercise, if not 
restrained by penal enactments. The fifteenth section of the act 
granting licenses and regulating taverns, passed June Ist, 1831, pro- 
hibited by a forfeiture or penalty recoverable by indictment, any 
person, who is not duly licensed to keep a tavern, from following 
the business either of keeping a tavern, or of retailing spirituous 
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liquors. The same act authorizes a license to be granted to certain 
persons to keep tavern, and prescribes the terms and regulations for 
granting the same for the period of one year. 

It is insisted on upon the part of the State, that the license 
authorized by this law, being simply a license to keep a tavern, did 
not carry with it the authority to retail spirituous liquors. In other 
words, that the licensed tavern keeper, was not licensed by the 
authority of law to retail spirituous liquors; but was simply favored, 
by an exemption in the law, from the penalties imposed on the rest 
of community for retailing spirituous liquors. It is the opinion of 
a majority of the court, that this distinction is not warranted, and 
that according to the true intent and meaning of the law of 1831, 
the license to keep a tavern carried with it and conferred the privi- 
lege of retailing spirituous liquors as clearly, as if the same had 
been positively expressed. 

The same act which imposed the restraint on the community at 
large, authorized the license. The restraint was alike upon the 
business of keeping a tavern, as well as upon that of retailing spir- 
ituous liquors. And the license in fact conferred the authority to 
exercise all the acts prohibited by the penal provision of the law. 
It is apparent from the context of the law and its evident reason 
and intent, that the license conferred the privilege of retailing spir- 
ituous liquors as clearly as that of keeping a tavern. Such has 
been the construction uniformly recognized, and such the common 
understanding in the execution of the law; and the privilege of 
retailing spirituous liquors has been an important consideration, and 
in many instances the only consideration, for which the license has 
been obtained. 

In construing a statute, words are to be taken in the sense in 
which they are ordinarily understood. The term tavern keeper 
has for many years past been understood to import a person licensed 
to retail liquor at a house kept by him for public entertainment. 
Webster’s Dictionary defines a tavern to be ‘a house licensed to 
sell liquors in small quantities to be drank on the spot. In some 
of the United States tavern is synonomous with inn or hotel, and 
denotes a house for the entertainment of travelers as well as for the 
sale of liquors, licensed for that purpose.” A license to keep a 
tavern, therefore, in its ordinary signification, was understood to be 
a license to retail liquors and keep a house of entertainment. The 
amendatory act of February 25, 1833, authorizing a license to keep 


a tavern, without retailing liquor, requires a special exception of 
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the business of retailing liquor, in the license. Without this ex- 
ception, a license to keep a tavern conferred the authority to retail 
liquor, as a material part of the privilege granted. 

In the case of Curtis v. The State, 5th Ohio Reports, 199, the 
Supreme Court of this State was equally divided on the question, 
whether a public house of entertainment in which no liquor was 
kept, was a tavern at all, in the meaning of the law, so as to be 
required in any instance to obtain a license. This division of the 
court led to the passage of the explanatory act of February 24th, 
1834, which expressly declares that no person, except persons who 
may reside in cities, towns and villages, or within one mile thereof, 
shall be deemed or taken to be a keeper of a tavern, in the true 
intent and meaning of the aforesaid 15th section of the act of June, 
1831, who does not keep spirituous liquors for sale in his house of 
entertainment. 

It was clearly the intention of the act of 1831, that the authority 
to retail liquor should be conferred by the license to keep a tavern 
and constitute a material consideration in procuring it. 

If the plaintiff in error, therefore, had the license to retail spir- 
ituous liquors, granted to him under the authority of law, as he 
alleged, did the act to restrain the sale of spirituous liquors, passed 
in 1851, revoke or annul it, so far as it conferred this privilege? 
The repealing clause of the act is in these words: ‘ All laws, or 
parts of laws, licensing the sale of spirituous liquors, which are 
inconsistent with the provisions of this act, be and the same are 
hereby repealed.” This repealing clause affects nothing but the 
power to grant licenses in futuro after the law took effect. It 
repealed the authority, in the law of 1831, to grant any more 
licenses to retail spirituous liquors, but nothing further. There is 
no language employed expressive of any intention to revoke or 
annul the unexpired licenses previously granted under it. The 
license was a privilege, an acquired right, which during its term 
was not dependent on the continuance of the law under which it 
had been granted. If a license had been granted, and taken out to 
keep a tavern under the act of 1831, on one day, and the next day 
the entire law had been repealed, it could not be claimed that the 
license to keep a tavern was revoked. The repeal of the law would 
simply remove the authority to grant any more licenses. It is clear 
that the unexpired licenses were not expressly repealed or revoked 
by the act of 1851. And it is but fair to presume, that if the 
General Assembly had intended any such thing, such intention 
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would have been expressed, and provision made for refunding the’ 


money obtained for the licenses revoked. 

It is well settled that several acts in pari materia, and relating 
to the same subject, are to be taken and comprised together in con- 
struing them; because they are considered as having one object in 
view, and as acting upon one system, Rex v. Lazdall, 1 Burr. 
447. Chancellor Kent says: ‘ The object of the rule is to ascer- 
tain and carry into effect the intention; and it is to be inferred that 
a code of statutes relating to one subject, was governed by one 
spirit and policy, and was intended to be consistent and harmo- 
nious,” 1 Kent, 463. 

The case of Dodge v. Gridley, 10 Ohio Reports, 177, appears 
to bear a strong analogy in principle. Certain rights had been 
acquired under the act regulating estrays, passed in 1831, by which 
persons living out of the limits of towns or villages, were entitled 
to have their animals running at large exempted from liability to be 
taken up and dealt with under the authority of the town corpora- 
tions. And the charter of the town of Harmar, passed in 1837, 
conferred full power and authority upon the town council to prevent 
any description of animals from running at large in the streets, &c. ; 
and it was claimed that being subsequent in date to the estray act, 
it repealed the latter so far as it extended to that town. 

The court in this case say: ‘*Repeals by implication are not 
favored. When two affirmative statutes exist, one is not to be con- 
strued to repeal the other by implication, unless they can be recon- 
ciled by no mode of interpretation. If they admit of being applied 
to different subjects, there is no necessity of supposing an implied 
repeal.”’? There are many cases illustrative of this principle, espe- 
cially that reported in 9th Cowen, 437, 506. The statute of wills 
in New York prohibits a devise to a corporation. A subsequent 
act incorporating the Orphan Asylum Society declares that they 
may purchase real estate. The court held that the statute of wills 
was not repealed by the act of incorporation; for, although the 
word purchase, in its most extensive signification, includes a 
devise, yet, inasmuch as the right claimed is by the statute of wills 
expressly denied, it would seem to be more congenial to the spirit 
of both acts, to understand the word purchase in a restricted sense, 
and as so intended by the Legislature.” 

The court is not disposed to question the power of the Legisla- 
ture in a matter of this kind, connected as it is with the public 
policy and domestic regulations of the State. Upon the ground of 
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’ protecting the health, morals, and good order of community, we are 
not prepared to say, that the Legislature does not possess the power 
to revoke such license. But where there has been no forfeiture of 
the license by abuse or violation of its terms, common honesty 
would require that the money obtained for the license should be 
refunded in case of its revocation. 

The act of March 12th, 1851, did not, by its terms, take effect 
till the Ist of May of that year, up to which period, licenses could 
have been granted under the law of 1831. It is not reasonable to 
presume that the Legislature would, after authorizing a license, and 
allowing the granting of it till a particular period, and after obtain- 
ing thereby the payment of many thousands of dollars into the 
treasury, revoke the license before the expiration of the term for 
which it was granted, without reimbursement. At least the court 
will not presume any such act of bad faith, from mere implication. 
If any such power be exercised, it must be clearly and distinctly 
expressed in the law. 

It is said that the policy of the act of 1851, was to put an end to 
all retailing of ardent spirits. But this does not effect the question. 
The licenses were but temporary, and of short duration; and if not 
revoked, only gave the statute a more gradual effect in going into 
operation. 

It is insisted, on the part of the State, that the language of the 
statute, which is general, providing, ‘‘ that if any person shall sell, 
&c., “each and every person so offending shall be deemed guilty 
of a misdemeanor,” &c., gives it a peculiar effect. This, how- 
ever, is nothing more than the ordinary language employed in 
almost all penal enactments. The mere letter of the law is not 
always to be adhered to. It is well settled that penal statutes must 
receive a strict interpretation, and must not be extended in their 
operation beyond the manifest intention of the Legislature. The 
subject-matter and the reason and effect of a law, must be looked to 
in giving it a construction; and where words, if taken literally, bear 
an absurd and unreasonable signification, there may be some devi- 
ation from the ordinary sense. The Bolognian law, mentioned by 
Puffendorf, which enacted, that whoever drew blood in the street 
should be punished with the utmost severity, was held not to extend 
to the surgeon who opened the vein of a person that fell down in 
the street with a fit. The authorities are numerous settling the 
principle, that statutes in derogation of the rights either of the 
public or of individuals, are not to be enforced by a strict adhe- 
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rence to their letter; but must be so construed, that no man who is 
innocent be punished or damaged; and no statute is to be so con- 
strued as to render it unreasonable or iniquitous in its operation: 
Bacon Ab. title Statutes, 1, 9, 10; 2 Bos. & Pul., 496; Sprague 
v. Birdsall, 2 Cowen, 419. 

‘This ground of defense to the indictment would have been com- 
petent and more properly introduced under the plea of not guilty. 
Such special matter of exemption can not be regularly set up by 
special plea. 1 Saunders, 309; 1 Chitty’s Cr. Law, 473. But 
the State having waived the irregularity by demurring to the plea, 
it is the opinion of a majority of this court that the Common Pleas 
erred in sustaining the demurrer. 

The second assignment of error noticed, is that the Common 
Pleas proceeded to judgment and passed sentence, without a plea of 
guilty, or a finding by a jury. - We are unanimous in the opinion 
that in this particular the Common Pleas erred. After sustaining 
the demurrer to the special plea, the judgment of the court should 
have been respondeat ouster. In a criminal cause in this State a 
defendant can not waive a jury trial, in any other way than by a 
plea of guilty. And a plea of special matter set up by way of 
avoidance, found insufficient could in no instance be treated as such 
an admission of the legal quality of the guilt deducible from the 
indictment, as to answer the purpose of a plea of guilty. 

It may be important to notice the question of the sufficiency of 
the indictment, for the purpose of settling a rule of pleading in 
regard to which the authorities are not clear and somewhat con- 
flicting. This question is now relied on by the plaintiff in error, 
although not raised in the Common Pleas. 

It is claimed that the indictment is defective on the ground that 
it does not contain a negative averment, that the sale of spirituous 
liquor charged was not for medicinal and pharmaceutical purposes. 
The penal offense is described or defined in the first section of the 
act of 1851, and at the close of the section is a proviso in these 
words: ‘* Provided, that nothing contained in this section shall be 
so construed as to make it unlawful to sell any spirituous liquors for 
medicinal and pharmaceutical purposes.” 

The rule laid down in the authorities on this subject is generally 
defined in this manner: that when a criminal or penal statute con- 
tains an exception in the enacting clause, that exception must be 
hegatived in the indictment; but where the statute contains pro- 
visos and exceptions in distinct clauses, it is not necessary to allege 
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that the defendant does not come within the exceptions nor to nega- 
tive the provisos. 1 Chitty Crim. Law, 284. In some of the 
authorities the negative allegation is made to depend upon the place 
in the statute where it occurs, 1 T. R., 141; in others upon the 
question whether the exception or proviso qualifies the description 
of the offense. In some, the rule is made to depend upon whether 
the exception be a matter of description in the negative, the affirm- 
ative of which would be a good excuse for the defendant, 2 Hawk. 
ce. 255, 112; while in others, it is made to depend upon the dis- 
tinction between a proviso in the description of the offense, and a 
subsequent exemption from the penalty under certain circumstanees. 
This is Lord Mansfield’s rule in Spiers v. Parker, 1 T. R., 86, 87. 

The confusion which seems to exist in regard to this rule, has 
arisen from the various modes adopted and the indefinite language 
used in defining it, and the multiplicity of forms in which excep- 
tions, qualifications, and exemptions are introduced into the statutes. 
What constitutes the enacting clause, in the meaning of some of 
the authorities is not clear. A clause is a distinct member or sub- 
division of a sentence, in which the words are inseperably con- 
nected with each other in sense, and can not, with propriety, be 
separated by a point; yet very frequently the language creating and 
describing the offense and fixing the penalty, includes several dis- 
tinct clauses and sometimes a whole section. 

It is requisite that every indictment should contain a substantial 
description of all the circumstances descriptive of the offense as 
defined in the statute, so as to bring the defendant precisely within 
it. And the only substantial reason for requiring this negative aver- 
ment at all, is, that without it, the description of the offense would 
not be complete. When, therefore, the matter of the proviso or 
exception in the. statute, whether it be embraced within what has 
been termed the enacting clause, or not, enters into and becomes a 
part of the description of the offense, or a material qualification of 
the language which defines or creates the offense, the negative alle- 
gation in the indictment is requisite. But where it is a subsequent 
exemption, or occurs in a separate and distinct clause or part of the 
statute, disconnected with the statuatory description of the offense, 
the negative averment is unnecessary. 

In the case before the court, the matter of the proviso in the first 
section of the act of 1851, points directly to the character of the 
offense, is in the same sentence with it, and made a material quali- 
fication in, the statutory description of it. 
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It is the opinion of the majority of the court that the indictment 
should have contained the negative averment, that the sale of the 
liquor was not for medicinal and pharmaceutical purposes, and is, 
therefore, defective. 

The*judgment of the court of Common Pleas is reversed. 

Judge Tuurman having been of counsel for the plaintiff in error, 
did not sit in this case. 

Judge Ranney dissented from the opinion of the court as to the 
sufficiency of the ground of defense set up in the special plea, but 
concurred in the reversal of the judgment on the other grounds. 

Judge Corwin dissented from the opinion of the court as to the 
sufficiency of the indictment, but concurred in the decision on the 
other points. 

Messrs. A. G. Thurman and J. L. Green, for plaintiff in error. 

Messrs. J. McCormick, A. G., and Wm. McClintock, P. A., 
for defendant in error. 
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16. Libel. 41. Tenant, (83.) 

17. License. 42. Time. 

18. Limitation of Actions, (134.) 43. Title. 

19. Matrimonial Suit. 44, Town. 

20. Manuscripts. 45. Trade. 

21. Money had and received, (77.) 46. Trusts. 

22. Mortgage, (77,) (134.) 47. Usury. 

23. Notary. 48. Usage. 

24, Occupancy. 49. Vendor and Vendee, (83.) 

25. Partnership, (135.) 50. Will, (155.) 
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1. Asstanment—Arrears or Rent.—An assignment of a mort- 
gage, without express words as to rent then in arrear, does not carry 
rent accrued due prior to the assignment. Salmon v. Dean, 5 Eng. 
L. and E. Reports, 107; 15 Jurist, 641. 


2. Corirs. ‘To make a sworn copy evidence, the witness must 
state that he compared the copy with the original. Catlin v. Under- 
wood, 4 McLean, 199. 

The copy of a will was objected to because it was not certified 
under the seal of the probate court. The judge certified that he had 
no seal; the certificate under the law is good without the seal. The 
copy admitted. Morgan v Curtenius, 4 McLean, 367. on. 

A letter press copy made at the same time can not be received as 
an original paper. Chapin v. Siger, 4 McLean, 378. 


3. Evivence—Ivxsinz Wirness.—A lunatic, under confine- 
ment in a lunatic asylum, is admissible as a witness, if the judge 
considers him competent in point of understanding, and to be aware 
of the nature and sanction of an oath. 

The lunatic may be examined and cross-examined, and witnesses 
called on either side, in order to determine the question of eompe- 
tency ; but when admitted, it is for the jury to determine whether 
this testimony is affected by his insanity, and what degrée of weight 
is to be attached toit. Regina v. Hill, 5 English L. & E. Re- 
ports, 547. 


4, Execurions.—A levy, by execution, should describe the 
property so as to distinguish it from other property. Short of this 
there can not be, it would seem, notice to a subsequent purchaser. 
Parol evidence, after conflicting rights have grown up, can not be 
received to make the levy certain, which before was wholly uncer- 
tain. A levy on one-half of a lot, without designating which half, 
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or of one hundred acres in a section, is too indefinite to convey the 
title. Gault v. Woodbridge, 4 McLean, 329. 

5. Garnisuzzr.—A garnishee summoned who owes a sum of 
money, for which his note was given to the absent or absconding 
debtor, creates a lien in his hands to the amount of the sum due, 
and the promisee can not afterward assign such note. From the 
time the garnishee was summoned, he is amenable to the process, 
and liable to pay the debt to the plaintiff in the attachment. Hack- 
er v. Stevens, 4 McLean, 535. 


6. Guaranror.—Where a debt guarantied is not paid, notice to 
the guarantor must be given in a reasonable time. The same strict- 


ness is not required in such a case, as to charge the indorser of a 
bill or promissory note. Nothing can excuse the want of notice but 


the insolvency of the debtor. Dunbar v. Brown, 4 McLean, 166. 

A guaranty to pay any balance that could not be collected on a 
certain bond and mortgage, after due course of law. Held, that 
any and every course of law, necessary to reach the property of the 
obligor, was a condition precedent to the liability of the grantor. 
To charge the grantor, suit in a reasonable time was essential, and 
the prosecution of it with ordinary diligence. Dwight v. Williams, 
4 McLean, 581. 


7. InporseR AND InporsrE.—In a suit against the indorser by 
the indorsee, who received it in payment of a pre-existing debt, 
the indorser can not set up in defense that he was an accommo- 
dation indorser. Varnumv. Bellamy, 4 McLean, 87. 


8. Bonus on Insurance SuHares—TEnNAntT ror Lirr.—A testa- 
tor, possessed of shares in an insurance company, by his will, dated 
in 1846, gave his property to trustees, for the benefit of his wife for 
life, and after her death, for-his children. Two years after his 
death, namely in 1848, a bonus wasdeclared. Held, that the widow, 
as tenant for life, was entitled to the bonus as income. Johnson v. 
Johnson, 5 Eng. L. and E. Reports, 164; 15 Jurist, 714. 


9. Jurispicrion or Cuancery.—A court of Equity will not 
entertain a bill to remove a cloud from the title to real estate, or for 
the cancellation of a written instrument, where it is apparent from 
an inspection of the deed or writing, that no danger to the title or 
interest of the complainant is to be apprehended. Coz v. Clift, 2. 
Comstock, 115. 
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10. Jupictan Procerpinas.—Where from the record it appears 
that the defendant appeared in the action, that fact can not be 
denied by plea or otherwise. Thompson v. Emmert, 4 McLean, 
96. See 8 Western Law Journal, 370. 


11. Jupictan Satus.—As a general thing, money paid on judicial 
sales, can not be recovered back. The purchaser incurs the risk as 
to the title, inthe absence of fraud. U.S. v. Duncan, 4 McLean, 
607. 


12. Jupement.—A judgment on an attachment being a proceed- 
ing in rem, is no ground for an action out of the State. Thompson 
v. Emmert, 4 McLean, 96. See 8 West. Law Jour., 368. 

An irregular judgment may be set aside, on motion. Spofford 
v. Ritten, 4 McLean, 253. 

A judgment can not be set aside on motion, after the term at 
which it was entered. In New York it is otherwise. Wood v. 
Luse, 4 McLean, 254; but see Reynolds v. Stansberry, ante, 
244; 20 Ohio R. 


13. LaypLorp anp Trenant.—A lease contained a covenant in 
the usual form by the lessee to pay all rates and taxes, and a 
proviso for re-entry on breach: Held, first, that the non-payment 
within a reasonable time of a poor rate, which had been duly 
assessed, allowed, and published, was a breach justifying a re-entry 
by the landlord, and that it was not necessary to show that the rate 
had been demanded by the tenant, or that express notice of it had 
been given to him. Secondly, that if the covenant meant to pay 
on demand, a personal demand was not necessary, but that a demand 
on the premises, of the tenant’s son, was sufficient. Davis v. 
Burrell, English L. and E. Reports, 417. 

Where the assignee of a lessee demised the premises for the 
residue of the term, reserving the delivery of possession at the end 
of the term, and the intermediate possession in case the buildings 
were destroyed by fire. Held, that such demise was a sub-lease, 
and not an assignment of the term. 

Where a lessee covenants to pay ‘all assessments for which the 
premises shall be liable,” he is bound to pay an assessment subse- 
quently imposed for opening a street, although it was not authorized 
by any law existing at the time the lease was executed. Post v. 
Kearney, 2 Comstock, 394. 
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14. Larceny.—A., bargaining with B. about some waistcoats, 
said, ‘‘ You must go to the lowest price, as it will be ready money.” 
B. said, ‘“*Then you shall have them for twelve shillings,” to 
which A. assented. A. said he should put the waistcoats into his 
gig, which was then standing at the door. B. replied, ‘Very 
well.”” A. drove off with the waistcoats without paying for them, 
and absconded for two years. The jury returned the following 
verdict: “In our opinion, the waistcoats were parted with condi- 
tionally, that the money was to be paid at the time, and that A. 
took them with a feloneous intent. Held, a larceny in A. Regina 
v. Cohen, 5 English L. and E. Rep., 545. 


15. Leasz.—A person having occupied a certain tenement, under 


a written lease, at a certain rent, remained in possession some time 
after the expiration of the lease. Held, that he was bound to pay 


the same rent as under the written lease. Parker v. Root, 4 
McLean, 575. 


Lease—Covenants. A lease contained numerous covenants on 
on the part of lessees for payment of rent, &c., with a proviso for 
re-entry on breach of any one of them; and also a proviso that if 
the lessees should give notice to quit eighteen calendar months 
before the end of the eighth year, then and in such case, all arrears 
of rent being paid, and all the covenants and agreements on the part 
of the lessees having been observed and performed, the lease, and 
every thing or clause therein contained, should, at the expiration of 
the eighth year, be utterly void, but, nevertheless, without prejudice 
to any claim or remedy which any of the parties might then be 
entitled to for breach of any of the covenants. Held, reversing the 
judgment of the Court of Exchequer, that performance of all the cov- 
enants by the lessees was a condition precedent to their right to deter- 
mine the lease. Friar v. Gray, 5 English L. and E. Reports, 480. 

16. Lise.—Justification of Whole.—In an action for a libel 
imputing to the plaintiff the commission of a crime, under aggra- 
vated circumstances, it is necessary to justify the aggravating portion 
as well as the substantial charge of crime. 


So where the declaration set out a libel in which it was alleged 
that the plaintiff was tried for murder, and that ‘it was understood 
that the counsel for the prosecution were in possession of a damning 
piece of evidence, viz: that he had spent nearly the whole of the 
night preceding the duel in practicing pistol-firing;’’ and the plea 
stated that the plaintiff had committed murder, but did not show 
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that he had practiced pistol-firing the night before, it was held that 
the justification was insufficient. 

Semble, that the replication to such a plea by way of estoppel, 
stating that the plaintiff was tried and acquitted, is not good. Hel- 
sham v. Blackwood, 5 English'L. and E. Rep., 409. 


17. Licensz.— When one licensed to run a patented machine, sells 
such machine, the license does not necessarily pass. Wilson v. Stolly, 
4 McLean, 275. 


Limrration or Actions.—After the dissolution of a partnership, 
an acknowledgment and promise to pay, made by one of the part- 
ners, will not revive a debt against the firm, which is barred by the 
statute of limitations. 

The leading cases on this question reviewed, and those of Pater- 
son v. Choate,7 Wend., 441, and Johnson v. Beardslee, 15 John. 
3, holding a contrary doctrine, and the dicta to the like effect in 
other cases, overruled. Van Kenren v. Parmalee, 2 Comstock, 
523. | 

| 

19. Marrimonrat Surr.—The guardian of a minor, a married 
woman, in a matrimonial suit, is bound to exercise due caution 
before instituting proceedings against the husband, and is not exempt 
from liability to condemnation in costs if the suit proves a mere 
fishing suit. But the wife, on coming of age and adopting such 
suit, will not be condemned in the costs incurred by her. Brown 
v. Brown, 5 English L. and E. Rep., 567. 


20. Manvuscripts.—By the common law, a party had property in 
his own manuscripts, and if they be in possession of another person 
who is about to make an improper use of them, a court of chancery 
would inhibit such use. Bartlett v. Crittenden, 4 McLean, 300. 





21 Money HAD AND RECEIvED.—Deeds of the plaintiff were 
placed by A. in the hands of the defendant, her attorney, and upon 
application, A. declined to give any information about them, unless 
upon payment of a sum of money which she ¢laimed to be due to 
her from the person who had devised to the plaintiff’s wife the 
property to which the deeds related, and ultimately referred the 
plaintiff to the defendant. He also refused to give them up, and 
the plaintiff, in order to obtain them, paid the amount claimed, 
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saying at the same time to the defendant, ‘ You shall hear of this 
again. Held, that this was not a voluntary payment, and that the 
amount so paid was recoverable in an action for money had and 
received. Oates v. Hudson, 5 English L. and E. Rep., 469; 
Atlee v. Backhouse, 3 Mee. & Wels., 633; Astley v. Reynolds, 
2 Strange, 915; Snowden v. Davis, 1 Taunton, 359. 


22. Morrcace.—The mortgagee may remove that which is not a 
fixture, and which was placed or constructed on the ground after the 
mortgage was executed. This is especially the case where the 
purchaser had no notice. Cope v. Romeyn, 4 McLean, 384. 

Where a mortgage is given on land and personal property, and 
other liens are set up to the personal property, the court will direct 
the real estate to be first sold. But if it should be insufficient to 
discharge the mortgage, the lien on the personal property will be 
enforced, it being prior to the others. McLean v. Lafayette Bank, 
4 McLean, 430. : 


23. Norary.—The seal of a notary may be made by the im- 
pression of the seal on the paper. Orrv. Lacy, 4 McLean, 243. 


24, Occupyine Crarmant Law.—An individual who ciaims 
under a person who has no title, can not claim compensation for 
his improvements. Reynolds v. Cordery, 4 McLean, 159. 

See note to Hunt v. McMahan, 5 Ohio R., 1385, Emerson’s 
edition; Glick v. Gregg, 19 Ohio R., 490. 


35. Partnersuir.—A contract to pay a manager, by way of 
salary, such a sum of money as shall be equal to a certain per- 
centage on the nett profits of an. undertaking, does not make him a 
partner. 

Provisions in such a contract, that in given events the manager 
may purchase the business upon certain terms, and that, as a remu- 
neration for his services, he shall, at the expiration of a certain 
period, provided he shall have performed all his covenants, receive 
such a sum of money as shall be equal to a certain percentage on 
the capital of the business, do not create a partnership, and are not 
inconsistent with a contract of hiring and service. 

Under a contract of hiring and service, containing stipulations of 
such a nature that specific performance could not be enforced, this 
court will not restrain the employer from excluding, or enjoin him 
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to retain a servant, agent or manager. Stocker v. Brockelbank, 5 
English L. and E. Reports, 66; 15 Jurist, 591. 

To a claim seeking payment of a partnership debt out of the 
assets of a deceased partner, the surviving partner is a necessary 
party. Hill v. McRae, 5 English Reports, 238; 15 Jurist, 766. 

After a dissolution of partnership, neither party, by any note in 
writing, can bind the other. In this view a note is a new contract, 
though it be given to pay a debt of the firm. 

An authority to one party to settle the accounts of the firm, 
collect and pay its debts, does not authorise the individual to give a 
note in the name of the late firm. Lockwood v. Comstock, 4 
McLean, 383. 


26. Piea or Banxruptcoy.—Plea to a bill for specific perform- 
ance of a contract, of the defendant’s bankruptcy, which took place 
after the filing of the bill, allowed. Objections to the form of the 
plea overruled. Lane v. Smith, 5 English L. and E. Reports, 
194; 15 Jurist, 735. 


27. Practice iy Cuancery.—A defendant answered that he had 


in his possession a book relating to matters improperly inquired into 
by the bill, and that, save as aforesaid, he had no books, &c., 
relating to the matters in the bill mentioned. Held, that this was 
not a sufficient admission to entitle the plaintiff to the production of 
the book. Harford v. Rees, 5 English L. and E. Reports, 127; 
15 Jurist, 663. 


28. Privitecep Communication.—The defendant having a 
suspicion that the plaintiff, who was his shopman, had in one 
instance embezzled money, sent for him, and in the presence of A. 
B., charged him with embezzlement, and at the same time dis- 
charged him from his service. After his discharge, the plaintiff 
being-ebout to enter into a fresh service, referred to the defendant 
for a character, but in consequence of what the defendant said, his 
‘intended master refused to engage him. Upon this, the plaintiff’s 
brother called upon the defendant, and inquired why he had given 
the plaintiff such a character as prevented him from getting a situa- 
tion, and in answer to these inquiries, the defendant said, ‘‘He has 
robbed me. I believe he has robbed me for years past ; I can prove 
it from the circumstances under which he has been discharged by me.” 
Held, that the occasions upon which each of these statements was 
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made, rendered them privileged communications, and that the fact 
of the first charge being made in the presence of a third party, did 
not warrant the judge in leaving the question to the jury, and that 
the excess of the defendant’s statement on the second occasion, did 
not raise any presumption of express malice. Taylor v. Hawkins, 
5 English L. and E. Reports, 253; 20 Law J. Rep., Q. B., 313; 
15 Jurist, 746. 


29. Promissory Nore.—Taking a note is no discharge of an 
existing debt, unless there be a special agreement to that effect. 
Taking such a note imposes diligence on the holder; and if he fail 
to use diligence, he makes the note his own. Allen v. King, 4 
McLean, 128. 

Promissory Nore. Tee defendant agreed to join his brother in 
making a promissory note, on the representation that one R. would 
also join, and that he, the defendant, should not be responsible unless 
R. also joined. The defendant signed the note jointly with his 
brother; R. refused to sign, and the brother, without the defendant’s 
knowledge, delivered the note to the plaintiff for value.. Held, that 
the defendant was not liable on the note. Arodev. Dixon, 5 Eng. 
L. and E. Rep., 512. 


30. Reat Estare.—When jurisdiction has been obtained of the 
subject matter, and of the parties in interest, and the surrogate had 
made an order for the sale of the property, it will be presumed that 
he had sufficient evidence of the facts necessary to be ascertained, 
before making such judicial determination. Farrington v. King, 
1 Bradford’s Surrogate Reports, 182. 


31. Rartroap Damaces.—If, in consequence of the excavation 
made for a railroad, the water of a well on an estate adjoining, but 
not crossed by the railroad, is drawn off, and the well thereby ren- 
dered dry and useless, the owner of such estate will be entitled to 
recover damages therefor, in the same manner as for land, &c. 
taken for the railroad. Parker v. Boston and Maine Railroad, 
3 Cushing, 107. 


32. Remepy.—lIf the acts of State officers be illegal, there is a 
remedy in the courts of the Union as well as in the courts of the 
State. Carroll v. Perry, 4 McLean, 26. 
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33. Rep.tevin.—An auctioneer, who, as the agent of the owner, 
sells and delivers goods on a condition which is not complied with, 
may maintain replevin therefor. Tyler v. Freeman, 3 Cushing, 
261. 


34. Sare—Fravup.—A sale of goods effected by the fraud of the 
buyer is not an absolutely void transaction, but the seller may elect 
to treat it as a contract. If he does not treat the sale as void before 
the buyer had resold the goods to an innocent vendee, the property 
will pass to that vendee. White v. Garden, 5 English L. and E. 
Rep., 379; Load v. Green, 15 Meeson & Welsby, 216; Camp- 
bell v. Fleming, 3 Nevile & Manning, 834; S. C. 1 Ad. & Ellis, 
40; 4 Nev. & Man., 651. Fraud gives the party upon whom it is 
practised, a right to repudiate the contract. It does not do more. 
If, theref re, after the discovery of the fraud, the purchaser treats 
the property as his own, he affirms the sale. 

Change of Property. The seller of a pair of horses at the time 
of the delivery of them to the purchaser, told the latter that he did 
not part with the property in them, and they were to remain his 
(the seller’s) until paid for; but the seller, at the same time, received 
a mortgage of the horses from the purchaser, to secure the payment 
of a promissory note from the latter to him; and the horses being 
afterwards attached as the property of the purchaser, the seller 
claimed the property in them by virtue of his mortgage. It was 
held, that the property in the horses passed by the sale to the pur- 
chaser, and reversed in the seller by virtue of the mortgage; and 
that by the acceptance of the mortgage and claiming the property 
under the same, the seller was estopped to deny the acquisition of 
title thereby, or to set up a claim under his original title. Sprague 
v. Branch, 3 Cushing, 575. : 

Conditional. A sale of teas being made, and a bill of parcels 
thereof given by the seller to the buyer, at the foot of which was 
written: Brown’s note six mos., his order or 4 per cent. off” and 


the teas being delivered before the terms of sale so stated were 
complied with; and it being in evidence, that it was customary to 


deliver goods so sold to the buyer before compliance with the terms 

of sale: It was held, that the sale of tea was conditional: that the 

delivery was not a waiver of the condition; that the teas were, not- 

withstanding, in the constructive possession of the seller, who might’ 

retake them at any moment, before the terms of sale were complied 

with by the buyer; that while the teas were so in the hands of the 
29 











buyer, they could not be attached by his creditors and held against 
the seller; and, the condition not being performed, that the seller 
might maintain replevin without a previousdemand. Hill v. Free- 
man, 3 Cushing, 257. 

For Taxes and Assessments. The statute declaring the comp- 
troller’s deed conclusive evidence of the regularity of the sale, 
applies only to the proceedings to be had after the right and power 
to sell are acquired. Tallman v. White, 2 Comstock, 66. 

Designation of Part. The owner of a brickyard, in considera- 
tion of a previous indebtedness and of a new advance, sold by 
writing to the defendant, 43,000 bricks, to be taken out of an 
unfinished kiln containing a larger quantity. He also delivered to 
the defendant formal possession of the yard, and agreed with him 
to burn the kiln; which he accordingly did, and then executed to 
the defendant a bill of sale of all the bricks in the kiln. Held, that 
-he defendant was entitled to take the 43,000 bricks, although they 
were not counted out, marked or separated from the residue, and 
that the plaintiff could not maintain trespass against him for such 
taking. Crofoot v. Bennet, 2 Comstock, 258. 


35. Suerirrr—Action acainst, For Escapse.—In an action on 
the case by an execution creditor against the sheriff, for the escape 
of his debtor, the measure of damages is the value of the custody of 
the debtor at the moment of the escape; and no deduction ought to 
be made on account of any thing that the creditor might have 
obtained by diligence in retaking the debtor after the escape. Arden 
v. Goodacre, 5 English L. and E. Reports, 436. 


36. Suanpger.—On the trial of an action for slander, a witness, 
who testifies to the words spoken by the defendant, can not be 
permitted .to state what meaning he understood the defendant to 
convey by the words. Snell v. Snow, 13 Metcalf, 278. 


37. Spxciric Perrormance---Doubiful Title.—A testator divised 
his real, copyhold, and leasehold estates to trustees, their heirs, 
executors, and administrators, upon certain trusts, and authorised 
his said trustees and the survivor of them, his heirs, executors, and 
administrators, to sell all or any part of his property. The sur- 
viving trustee died, having, by his will, divised his trust estates to 
two persons in fee, and appointed them his executors. They entered 


into a . for'a sale of a part of testator’s copyhold property. 
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Held, on a special case, that the point was too doubtful to force the 
title on the purchaser. Wilson v. Bennett, 5 English L. and E. 
Rep., 45; 20 Law J. Rep., 274. 


38. Srarote or Fravups.—A sale at auction is within the 
statute of frauds, and the auctioneer is the agent of the buyer and 
the seller, and his memorandum takes a case out of the statute, as 
well where lands, as where chattels are sold. But his memo- 
randum must refer to the conditions of sale, and must state the 
material terms of the agreement, or the case will be within the 
statute. Morton v. Dean, 13 Metcalf, 385. 

An auctioneer, on selling real estate to S. D. at auction, after 
reading or exhibiting written conditions of sale, made this memo- 
randum in writing: ‘* Sale on account of Messrs. Morton & Dean, 
assignees of the Taunton Iron Company, of the real estate, nail 
works, water privileges, buildings and machinery agreeable to the 
plans and schedule herewith. Sale to Silas Dean for $30,300. 
April 5, 1843. Held, that as this memorandum did not contain, 
nor refer to the conditions of sale, it did not take the case out of the 
statute of frauds. Morton v. Dean, 13 Metcalf, 385. 

An oral promise of a member of a corporation to pay its debts, 
will not bind him; such promise being within the statute of frauds. 
Andover v. Flint, 13 Metcalf, 539. 


39. Srzramsoat Navieation.—For misconduct, negligence, or 
inattention in the pilot, captain, ete., on a steamboat, from which 
death results, the individual is punished as for manslaughter. Malice 
is not required to constitute the offense. 

Drowning resulting from collision through negligence, is within 
the statute. If the passengers, by their own imprudence, were 
drowned, the defendant is not guilty. It is otherwise if the passen- 
gers lost acted with ordinary prudence. 

It was the duty of the officers to ascertain, as soon as possible, 
after the collision, the extent of the injury of the boat. U. S. v. 
Warner, 4 McLean, 463. 


40. Surrocate.—Proceedings for the sale of real estate of a 
decedent to pay debts, it seems, are hostile to the heirs, and the 
surrogate must have jurisdiction of the persons, as well as of the 
subject matter, in the manner provided for in the statute, or the sale 
will be void. Schneider v. McFarland, 2 Comstock, 459. 
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41. Tznant.—A tenant for life is bound to keep down the inter- 
est of incumbrances, although the whole of the rents are exhausted 
by it. Latimer v. Moore, 4 McLean, 110. 


42. Time.—Time is regarded as of the essence of the contract 
in equity, where, from the nature of the estate, the uses to which it 
is intended to be applied by the purchaser, or from anything else, it 
is shown so to have been regarded in framing the contract. Dal- 
zell v. Crawford, Parsons’s Select Cases, 56. 

Time may be the essence of a contract in equity as well as law. 
Where no time is fixed in the contract for the sale of land for its 
final completion, it ought to be perfected in such a time as the 
court, having regard to all the circumstances existing in a given 
case, will regard as just and reasonable. 

In case of an unnecessary delay created by one party, the other 
has a right to limit a reasonable time within which the contract 
shall be perfected by the other. 

When the time within which certain acts are to be done has been 
fixed in the contract, the party who is to derive the benefit, will be 
considered as waiving them, if he does not require their completion 
ata fixed period. Parishv. Koons, 1 Parsons’s Select Cases, 92, 93. 


43. Titte.—A marketable time in equity is one in which there 
is no doubt involved either as to matter of law, or fact; and such a 
title only will a purchaser be compelled to accept. 

The rule in equity is, that no title will be forced on a purchaser 
which is not so free from difficulty, as to law and fact, that on a 
resale, an unwilling purchaser shall be unable to raise any question 
which may appear to a judge, sitting in equity, so doubtful that a 
title involving it ought not to be enforced. Dalzell v. Crawford, 
1 Parsons’s Select Cases, 37. 


44, Town.—It is competent to the inhabitants of a town, to take 
upon themselves the expenses of a suit against their agent or ser- 
vant, in which the interests of the town are directly involved. 


Babbitt v. Savoy, 3 Cushing, 530. 


45. Trapvz.—Where a lable or mark of another is used by an 
individual, with a fraudulent intent to recommend an article similar 
in appearance to one favorably known in the market, an injunction 


will be allowed. 
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In commercial transaction good faith is required, and where a 
deception is attempted to be practiced by recommending a spurious 
article as genuine, to the injury of any one, chancery will restrain 
the aggressor. In such a case at law, nominal damages will be 
given where no specific injury has been proved. 

In such case, the inquiry is, whether the label or mark is so 
assimilated to the label or mark of the complainant as to deceive 
purchasers. And it seems not to be essential that there should be 
a fraudulent intent proved. This principle as well applies for the 
protection of foreigners as citizens. Coffeen v. Brunton, 4 McLean, 
516. 


46. Trusts.—Whenever the trust or charge on land is of a defined 
and limited nature, the purchaser must himself see that the purchase- 
money is applied to the proper discharge of the trust; but whenever 
the trust is of a general and unlimited nature, he need not see to it. 

So also, where the trusts are defined, and yet the money is not 
merely to be paid over to third persons, but it is to be applied by 
the trustee to certain purposes, which require on their part, time, 
deliberation, and discretion, it seems the purchaser is not bound to 
see to the due application of the purchase-money. Dalzell v. 
Crawford, 1 Parsons’s Select Cases, 49, 


47. Usury.—A purchase of a bank or of an individual’s notes at 
a discount is not usury; unless such purchase was a device to charge 
more than the legal rate of interest. To constitute usury there must 
be a corrupt loan of money. Lafayette Bank v. Illinois Bank, 4 
McLean, 208. 

There is no usury in charging the usual exchange on a bill drawn 
in Indiana, payable in New York. 

A purchase of a bill, at whatever discount, not done to cover 
usury, is not usurious. The notes of a western specie-paying bank, 
less valuable than eastern paper, the difference may be covered by 
contract, without usury. Orr v. Lacey, 4 McLean, 243. The 
purchase of promissory notes signed by an individual, or issued by 
a bank, if made bona fide, is not usurious. If the purchase, how- 
ever, was a device to charge a higher rate of interest than the law 
authorises, it is usury. 

Depreciated bank notes may be sold in the market at a greater or 
less price, and may be agreed upon between the parties. Like any 
other commodity, they can be bought and sold without usury. But 
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any device or cover which may be resorted to to evade the statute 
of usury, is corrupt and usurious. Judy v. Garrard, 4 McLean, 
359. 


48. Usace.—A general usage in navigating a river should be fol- 
lowed. A descending boat, when apprehensive of a collision, will 
stop her engine and float. The ascending boat to choose her side. 
Halderman v. Beckwith, 4 McLean, 286. 

The law of the river is established by usage, and this must gov- 
ern those who navigate it. All are presumed to know an established 
usage, and are expected to conform to it. By this usage a descend- 
ing boat is required to run in the current near the middle of the 
river, the ascending boat to keep near the right shore. This being 
the usage, if either turn out of her course, so as to run into the other, 
the owners of the boat leaving her track are responsible for the 
damages done. The descending boat, by the usage, as appears from 
the testimony, on seeing the approach of the ascending boat, is 
required to stop her engine and float, leaving the other boat the 
choice of sides. Under such circumstances, in view of the usage, 
it. would be hazardous for the descending boat to back her engine, 
as that might bring her in contact with the other boat. The 
descending boat may act upon the presumption that the other boat 
does not intend to run into her. 

And any deviation from the established usage might create em- 
barrassment, and, perhaps, cause a collision. Bartlette v. William- 
son, 4 McLean, 589. 

Cotton—False Packing of.—In an action on the case, brought 
by the buyer of cotton, in bales, against the seller, for a false and 
fraudulent packing thereof, without the knowledge of the latter, the 
defendant was allowed to give evidence of the existence of a general 
usage in the cotton trade, relative to the liability of the seller in such 
cases, and a usage being established accordingly, that, in order to 
entitle the buyer to an indemnity, it was incumbent on him to give 
the seller notice of the fraud, as early as circumstances would admit 
of, after the discovery of the false packing, to afford the seller an 
opportunity to examine the cotton, either in bulk or by sample ; and, 
to furnish him with evidence of the identity of the bags alleged to 
be so packed, and of the marks and numbers thereon. It was held, 
that the plaintiff having used up the cotton without preserving the 
marks and numbers of the bags in which it was packed, or affording 
the defendant an opportunity to examine it, or giving him any notice 
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of the false packing, until six months after the discovery of the 
fraud, was not entitled to recover. Casco Man. Co. v. Dizon, 3 
Cush., 407. 

In an action for shoes sold and delivered, brought by a manufac- 
turerin this State against a distant purchaser, evidence is admissible 
to show that when the shoes are ordered, it is the usage and course 
of the shoe business, when no special mode of conveyance is men- 
tioned by the purchaser, for the manufacturer to take the shoes to 
Boston, at his own risk and cost, and there deliver them to some 
regular line of packets running to the purchaser’s place of business, 
and take duplicate bills of lading, and forward one of them to the 
purchaser, by mail, and that from that time, the delivery is com- 
plete, and the purchaser takes the risk of loss. Putnam v. Tillot- 
son, 13 Metcalf, 517. 








49. Venpor snp Venper.—Where, in a contract for the sale of 
lands, the purchase money is to be paid or secured and the convey- 
ance executed on a particular day, and neither party performs or 
offers to perform on the day, neither can maintain an action at law 
upon the contract. ; 

In such a case, however, either party may claim specific per- 
formance in equity, making the offer incumbent upon him in the 
bill; and the failure to make a tender before the commencement of 
the suit, will only affect the question of costs. Stephenson v. 

| Marwell, 2 Comstock, 408. 

H Where an incumbrance is discovered, the vendor must discharge 
it before he can compel the payment of the purchase money at law 
or equity. Dalzell v. Crawford, 1 Parsons’s Select Cases, 51. 

Whatever is sufficient to put the purchaser upon inquiry, which 
would necessarily have led him to a discovery or knowledge of the 
adverse claim or interest to or in the land, is sufficient to affect him 
with notice of it. Farley v. Stokes, 1 Parson’s Select Cases, 422. 


51. Wr wxess.—In an action brought by the assignees of an 
insolvent debtor to try the validity of a sale of chattels made by 
) him shortly before proceedings in insolvency were instituted against 
| him, he is a competent witness for the purchaser, to prove that the 
sale was not made for such purpose, or with such intent and know- 
ledge, as rendered it void against his creditors. Clark v. Gordon, 


13 Metcalf, 434. 
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50. Witt—In determining whether a will has been procured to 
be made by undue influence, it is proper to see if the testamentary 
provisions are in harmony with the decedent’s dispositions and affec- 
tions. Subsequent recognitions of the will by the decedent, when 
in health, and in the undoubted full possession of his faculties, are 
material facts in its favor. Allen v. Public Administrator, 1 
Bradford’s Surrogate R., 378. 

Defect of memory, unless it be total, or appertain to things. essen- 
tial, is not sufficient to establish incapacity. 

Advanced age, of itself, raises no presumption against the capa- 
city of the testator. 

The dependence of a mother upon a daughter for the management 
of her pecuniary and domestic affairs, is no ground for imputation 
of fraud by the daughter, unless it be shown that circumstances were 
used as the means of coercion, restraint or imposition. 

In the absence of any inconsistency between the provisions of a 
will, and the declarations of the testator, otherwise expressed, or of 
any affirmative evidence of fraud or undue influence, the court will 
not speculate as to the motives of the testator, nor upon mere suspi- 
cion, presume procuration by artifice or undue means. Bleeker v. 
Lynch, 1 Bradford’s Surrogate Reports, 458. 

A conjoint or mutual will is valid, and may be admitted to pro- 
bate on the decease of either of the parties, as his will. 

Such an instrument, though irrevocable as a compact, is revocable 
as a will, by any subsequent valid testamentary paper. 

But if unrevoked, it may be proved, provided it has been executed 
with the formalities and ceremonies essential to the due execution of 
a will. Day, ex parte, 1 Bradford’s Surrogate R., 476. 

Interest is not allowed on advances, unless directed to be charged 
by the terms of the will. Otherwise interest runs only from the 
period when the legacy falls due, which ordinarily is a year after 


the testator’s death. Oakey, ex parte, 1 Bradford’s Surrogate Re- 
ports, 281. 


The validity of a will executed before the Revised Statutes went 
into effect, must be determined by the law as then existing, and will 
not be impaired by the provisions of the Revised Statutes 

If, however, the witnesses to such a will are dead, and their hand- 
writing, and that of the testatrix are proved, the due execution will 
be presumed, though it does not appear, from the attestation clause, 
that the witnesses subscribed the will inthe presence of the testatrix. 
The same presumption exists when two only of the witnesses are 
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dead, and the other is absent from the State, and beyond the juris- 
diction of the court. Price v. Brown, 1 Bradford’s Surrogate Re- 
ports, 291. | 

A testator, by his will, gave all his personal property to his wife, 
absolutely; but a codicil, in the form of a letter, addressed to his 
wife, contained these words: ‘¢I hope my will is so worded that 
every thing that is not in strict settlement you will find at your com- 
mand. It is my wish that you should enjoy every thing in my 
power to give, using your judgment as to whom to dispose of it 
amongst your children when you can no longer enjoy it yourself. 
But I should be unhappy if I thought it possible that any one not 
of your family should be the better for what I feel confident you 
will so well direct the disposal of :”” Held, that the testator’s widow 
took the property absolutely. Williams v. Williams, 5 English 
Reports, 47; 20 Law J. Rep. Chanc., 280; 15 Jurist, 715. 

Witt—Construction of.—Bequest by a testator in favor of all 
his grand children except one: viz,— 

Held, a valid bequest in favor of all the grand children. Illing- 
worth v. Cooke, 5 English Reports, 66; 15 Jurist, 572. 

Wi.tt—Residium undisposed of.—A testator gave freeholds and 
leaseholds to trustees, upon trust to pay the income to C. for life, or 
at their discretion to invest it, with remainder to his children, on 
trust to sell, and divide the produce in manner afterwards directed. 
He made similar gifts for the benefit of his other children and their 
issue, and directed the trustees to divide the produce in sixths, and 
apply one-sixth to the purchase of an annuity to C. C. died with- 
out children, and the trustees sold: 

Held, that the one-sixth of the product of the sale was undis- 
posed of, and went to the next of kin of the testator. Walters v. 
Corpe, 5 English L. & E. Reports, 225; 15 Jur., 764. 
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BEFORE HON. JOHN M’LEAN AT CHAMBERS. 
CINCINNATI, MARCH 29, 1852. 


JOSEPH H. PULTE, M. D. VU. HENRY W. DERBY ET AL- 
COPYRIGHT—LICENSE—ASSIGNMENT—JURISDICTION. 


[REPORTED BY MR. JUSTIOE M’LEAN.] 


— 


Where A, the author of a work in manuscript, contracts with B, a publisher, in ; 
writing, but not under seal, or attestation, or acknowledgment, that he may pub- 
lish a first edition of 1,000 copies, paying A fifteen cents for each copy sold; and tig 
if a second edition should be called for, A would revise and correct the first edi- 
tion, and B should stereotype it, and might print as many copies as he could sell, 
paying A twenty cents for each copy sold; and B takes out the copyright in his 
own name, with the knowledge and consent of A, and the first edition being ex- is f 

| hausted, stereotypes the corrected manuscript of the second edition, but only 

: prints 1,500 copies of the first impression, and when these are sold, proceeds to i 
print more, called a third edition, accounting to A according to the contract; and 
then sells the plates to C, in another State, to account to B on the same terms; and 
A thereupon revises a third edition and causes it to be stereotyped and printed, 
and takes out a copyright in his own name; and then seeks an injunction against 
B and C, who file their cross bill against A, praying an injunction against him— 
Held, 

1. That until a copyright has been secured, A may licence by parol the publication 
of his manuscript; and if B takes the copyright in his own name, with the knowl- 
edge and acquiescence of A, he is the lawful owner of the copyright, subject to the 
condition of accounting to A pursuant to the contract. 

2. That B can not transfer his copyright to C, but may sell the plates and authorize 
C to publish, still accounting to A, pursuant to the contract, and not diminishing 
the sales thereby. 

3. That B is bound to keep the market supplied, and may not refuse to print if he 
can sell, 

4, That B was not limited to the number of copies which he might strike off at the 

first impression of the second edition, but might print any number he could sell, 

re as they should be wanted, during the existence of the copyright. 

5. That A had no right to print an edition for himself, and take out a copyright, so 
long as B complied with his contract. 

6. That in the present case the court has not jurisdiction to grant an injunction, 
either upon the bill or cross bill. 
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T'u1s was an application for an injunction on bill and cross bill. 
The facts sufficiently appear in the opinion of the court. 

McLean, J.—This is a controversy arising out of the following 
contract: ‘‘This agreement, entered into this 16th day of July, a 
1850, between Dr. J. H. Pulte of the first part, and H. W. Derby a 
& Co. of the second part, Witnesseth: That the said Dr. J. H. 
Pulte does hereby agree to give unto the said H. W. Derby & Co. 
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the exclusive right to print and publish an edition of one thousand 
copies of a work to be written by the said Dr. J. H. Pulte of the 
first part, entitled, ‘Homceopathic Domestic Physician.’ In con- 
sideration whereof, the said H. W. Derby & Co. agree to print and 
publish an edition above mentioned (one thousand copies,) at their 
own cost and expense, and pay the said Dr. J. H. Pulte the sum of 
fifteen cents each for all and every copy sold. It is further agreed 
between the said parties that if the said Derby & Co. find a second 
edition called for, the said Pulte is to revise and correct a copy of 
the first edition ready for the press, which the said Derby & Co. 
agree to have stereotyped at their own cost, having the exclusive 
use and control of the plates, printing as many copies as they can 
sell, paying to said Pulte the sum of twenty cents for each and 
every copy sold: settlement to be made semi-annually from the 
day of publication, on their note at four months from the date 
of settlement.” , 
(Signed,) J. H. Pours, 
H. W. Dersy & Co. 

The first edition of one thousand copies was published and sold. 
A second edition being called for, stereotype plates were prepared, 
and the first edition being revised and corrected by the author, a 
second edition of fifteen hundred copies was printed; and subse- 
quently two thousand copies in addition were published, which was 
called in the title page the third edition. The plates were then 
transferred to A. S. Barnes & Co., of New York, under a contract 
to publish and account to the defendants on the same terms as the 
contract between the complainant and defendants; and the com- 
plainant alleges that the third edition was contrary to his wishes 
and desires, and in fraud of his rights. And an injunction is prayed 
against the defendants, to prevent them from further printing, pub- 
lishidg, or selling said third edition. 

The defendants have filed a cross-bill, alleging that the copy- 
right is vested in them; and they pray that the complainant may be 
enjoined from publishing the book, as he is about to do. 

It is first objected by the counsel. for the complainant, that 
although the contract between the parties is in writing, there is no 
seal annexed, which is necessary, under the statute, to transfer a 
copyright. 3 

Whether a seal is necessary to transfer a copyright, it is not 
necessary to inquire. The agreement between the parties does not 
purport to convey the copyright. At the time it was entered into 
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no copyright had been secured; and there is no provision in the 
agreement, by whom it was to be acquired in future. The contract 
embraced only the printing and publication of the work, on the 
terms stated. It gave the defendants the exclusive right to print 
and publish an edition of one thousand copies; and should a second 
edition be called for, the complainant was to revise and correct the 
first one, and the defendants were to prepare stereotype plates, and 
to print as many copies, on the terms stated, as ‘they can sell.” 

We must look out of the contract, to the acts of the parties, in 
regard to the copyright. And these facts must, necessarily, have a 
strong bearing upon the contract. It will tend to show how it was 
understood and construed by the parties to it. 

It may be observed that in making a mere contract for printing 
and publishing a work, it is not usual to say any thing about the 
copyright. That is ordinarily retained by the author, unless there 
be an agreement or understanding, that the name of the publisher 
shall be used for that purpose. We must then look at the book 
itself and to the appropriate records, to see in whom the copyright 
is vested. The evidence of this right must appear on the second 
page of the book published, it must be entered in the records of the 
Clerk of the District Court of the United States, and one of the 
copies must be deposited in the Department of State of the 
United States, the Smithsonian Institute, and the Congressional 
Library. Until these things are done, the copyright is not perfect; 
although, by taking the incipient step, a right is acquired, which 
chancery will protect, until the other acts may be done. 

When the agreement was entered into, the complainant had no 
copyright to convey. He had a right to his manuscript, which the 
statute protects, and the property in which would be protected at 
common law. The right to publish this manuscript, which was all 
that the complainant could give, was provided for in the agreement. 
It was the interest of both parties to have the copyright secured. 
Without this, the first publication of it would have abandoned it to 
the public, and, consequently, it could have been of no more value 
to either party than to any other publishers or authors, who might 
choose to revise and republish it. The defendants, it appears, 
secured to themselves the copyright. And the evidence of that 
right was published on the second page of the book, which was 
under the eye of the complainant. He, therefore, sanctioned it. 

Now this fact goes strongly to show that the contract was in- 
tended to operate, as long as the defendants, in the language of the 
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agreement, could ‘sell the copies of the book.” If such were not 
the understanding of the parties, it is reasonable to suppose that 
there would have been a restriction to the exercise of this right, in 
the contract. The counsel for the complainant contend, that a 
restriction does appear upon the face of the agreement. And this 
is found, it is said, in the provisions made for the publication of the 
first and second editions. 

The first edition was limited to one thousand copies. And should 
a second edition be called for, plates were to be provided by the 
defendants, and they were authorized to “print as many copies as 
they can sell.’? Does this limit the second edition to the number 
of copies that may be struck off at one impression? Such a sup- 
position is contrary to the words of the agreement. The advantage 
of stereotype plates to the publishers is to enable them to strike off 
additional copies without delay, and with little increase of expense, 
as they shall be called for. This is known to all publishers and 
authors, and this was provided for in the agreement. The defend- 
ants were authorized to ‘print as many copies as they can sell.” 
Now, how are they to ascertain the number of copies they can sell, 
until the stock on hand shall be exhausted, or nearly exhausted, and 
a demand is made for more? They are no more able to ascertain 
this important fact on the publication of the second edition, than on 
the publication of the first one. The fact can only be known in 
the progress of the sale, and this shows that the defendants were 
not to be limited to the publication of the second edition, if they 
could sell more than happened to be published on that occasion. 
And it also shows the propriety of preparing the stereotype plates. 

The contract seems to be susceptible of no other interpretation. 
The words authorizing the defendants to print as many copies as 
they can sell, must be stricken out of the contract, to give to it a 
different construction. Effect must be given to every part of the 
contract, if one part be not repugnant to another. There is no 
repugnancy in any part of the contract to the above provision. On 
the contrary, it harmonizes with every part of the agreement, and 
especially with the acts of the parties, in having the copyright 
vested in the defendants, and with the preparation of the plates. 
Plates, it is believed, are rarely if ever used when only one edition 
or impression of a work is contemplated; they are now uniformly 
used when a continued and an increasing demand is anticipated. 

To this view it is objected that there is no provision in the agree- 
ment for the third edition. There is only a provision that the 
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defendants may print as many copies as they can sell; and the 
mere fact of inserting in the title page in the third impression, the 
‘‘third edition,” can not cut off the defendants from the right 
expressly given in the agreement. In a Court of Chancery the sub- 
stance of a thing is more regarded than the form. Whether the 
defendants stated in the title page the third impression, or the third 
edition, is immaterial. The only objection perceived to the title 
page is, that the third edition purports to have been revised and cor- 
rected by the author. This applies to the second edition, and not 
to the third. But it is supposed to have been an inadvertance, in 
copying the title-page of the second edition. It is clear, this could 
not have been inserted with a view to injure the complainant. 

An objection is made to the second part of the agreement, that 
there is no consideration; that the defendants were not bound to 
publish a second edition, except at their discretion. 

This objection comes somewhat late, after the second and third 
editions are published; and especially after the complainant revised 
and corrected the first edition, for the second, which, by the agree- 
ment, he was bound to do. He made no objection at the time to 
this part of the contract, but enables the defendants to carry it out, 
and he realizes all the advantages secured by his contract, from the 
second edition. Is it not now too late to raise the objection? 

But, is there a want of mutuality in the contract? If Derby & 
Co. find a second edition called for, they are bound to prepare the 
plates and publish a second edition. Now, if a second edition was 
called for, which is a fact susceptible of proof, could the defendants, 
in the exercise of their discretion, refuse to publish? Such a ground 
would be in opposition to the spirit of the contract, and it is sup- 
posed that a Court of Chancery, looking at the whole contract, 
would have compelled them to publish. The discretion vested in 
the defendants was not an arbitrary one, but a discretion to be gov- 
erned by facts, and on the establishment of the facts the right of 
the complainant could be enforced. 

In regard to the cross-bill filed by the defendants, charging that 
the copyright of this work is in them, and praying that the com- 
plainant may be enjoined from publishing a revised edition of the 
work, it is proper to remark, that although the legal title to the 
copyright is in the defendants, I can only consider it in them for the 
purposes of the contract. The right covers their interest and pro- 
tects it, so long as they shall be engaged in the publication and sale 
of the work. Beyond this, they are not considered as having the 
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right. ‘They can not transfer it. They have no power to assign 
the copyright, nor to publish the work except upon the terms of the 
contract; nor has the complainant the right to publish the work, in 
disregard of the contract. In this respect the parties are bound to 
each other, and the contract, it is considered, covers the entire 
printing and publishing of the work. 

This controversy has, no doubt, arisen from an honest conviction 
of their rights, under the contract, by the respective parties. The 
principal cause of the controversy, the necessary multiplication of 
the copies of the work, can not be otherwise than gratifying to the 
complainant. He has given to the country a professional work, 
which, for the time it has been published, has received an extraor- 
dinary degree of public favor; and this is always considered as no 
equivocal evidence of merit. This, to an author, is far more ap- 
preciable than a consideration of dollars and cents. 

In the contract, no express provision is made for the revision of 
the work, beyond the second edition. But the interest of both 
parties is concerned in increasing the value of the book, by the 
revisions and additions of the author. This will increase the de- 
mand for it, and add to the profit of the publishers. It will also 
increase the reputation of the complainant as a medical writer. 
Seeing that the interest of both parties lies in the same direction, I 
recommended, that as the value of the work shall be increased, by 
the contributions of the complainant, the defendants shall add to 
his allowance, per copy, such sum as may be reasonable and just. 

By the act of the 15th of February, 1819, it is provided, “‘ That 
the Circuit Couits shall have original cognizance, as well in equity 


as at law, of all actions, suits, controversies, and cases arising. 


under any law of the United States, granting or confirming to 
authors or inventors the exclusive right to their respective writings, 
inventions, and discoveries,” etc. 

Does the question in this case arise under the copyright law? In 
the view above taken, the controversy arises out of the contract. 
The authorship of the complainant is not controverted, nor is it 
doubted that the copyright is vested in the defendants. There is no 
question, then, which can be said to arise under the act of Con- 
gress. On the construction of the contract alone, the rights of the 
parties depend. And in such a case, I am inclined to think that 
the Circuit Court can not exercise jurisdiction. 

In the case of Wilson v. Sanford, 10 Howard, 99, the court 
held that the seventeenth section of the act of 1836, gives the right 
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of appeal to the Supreme Court, when the sum in dispute is below 
two thousand dollars, “in all actions, suits, controversies, or cases 
arising under the law of the United States, granting or confirming 
to inventors the exclusive right to their inventions or discoveries,” 
provided the court below shall deem it reasonable to allow the 
appeal. But, a bill filed on the equity side of the court to set aside 
an assignment of a patent right, upon the ground that the assignee 
had not complied with the terms of the contract, is not one of the 
enumerated cases. , 

In the case of Wilson v. Stolley, at Chambers, where a ques- 
tion somewhat similar was presented, I stated that where the con- 
troversy grew out of the license or contract, the Circuit Court had 
no jurisdiction. In that case, however, Stolley having forfeited 
his contract by refusing to make the payments required, it was held 
that Wilson’s right under the patent was a ground of jurisdiction. 
And I find that the view then taken is sustained in a very late case 
of Warwick v. Cooper, 3 English Law and Equity, 233. 

The injunction is refused. 

For complainant, Messrs. Nesmith g Pugh, and Messrs. Mor- 
ris, Tilden g¢ Rairden. 

. For defendants, Messrs. Walker g- Kebler, and Messrs. Ghol- 
son G& Miner. 





MISCELLANEOUS. 


TAX UPON LAWYERS AND PHYSICIANS. 


Tae Ohio Legislature has at last abolished this unjust and odious imposition, by 
repealing the law. Why not as well tax all other trades or professions? There are 
few that are not as lucrative. Poll taxes have always been prohibited in this State, 
yet, (an early decision in the Garlay case to the contrary notwithstanding,) what is 
this but a poll tax, which means a personal tax, with the additional objection of 
being confined to a few? 


NOTARY PUBLIC—PROTEST. 


The Ohio Legislature has lately passed a law providing that the Protests of 
Notaries Public shall be prima facie evidence of the facets therein contained, relating 
to demand, non-acceptance, or non-payment, and notice thereof, both as to bills and 
notes. A very salutary law. 
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384 Law School of the Cincinnati College. 
LAW SCHOOL OF THE CINCINNATI COLLEGE. 


Tur Nineteenth Annual Course of Lectures before the Law School of the Cincin- 
nati College, will commence on Wednesday, 20th day of October, 1852, and will 
continue to the 20th day of April, 1853. The instructors in this School are: 


CHARLES P. JAMES, 
Rights at Law, including Commercial and Real Estate law, the Domestic Relations &e. 
M.H. TILDEN, 
Rights and Remedies in Equity, including Equity Jurisprudence, Practice and 
Pleading. 
M. BEB. CURWEN. 
Constitutional and Criminal Law; Remedies at Law and in Admiralty, including 
Pleading, Practice and Evidence. 

The course of instruction is designed to prepare students for the practice of the 
law, so that gentlemen, immediately on their graduation, can be admitted to the 
bar and enter upon the practical duties of their profession, with a sufficient 
acquaintance with all the details of business to conduct a suit from its commence- 
ment to its final decision in the Supreme Court of the United States. With this 
view, a moot court will be holden by one of the professors, once in each week, or 
oftener, at which students will be required to prepare pleadings, furnish briefs, and 
make oralarguments. Beside this, there will be daily exercise, consisting of lectures 
by the professors, and of recitations in the text-books, which are embraced in the 


course. 
No examination, and no particular course of previous study, is required for 


admission. 

The students will be expected to furnish themselves with the following text-books, 
the last editions of which are recommended :—Walker’s Introduction to American 
Law ; Kent’s Commentaries ; Blackstone’s Commentaries, of which Wendell’s edition 
s recommend ; Greenleaf on Evidence, vol. 1; Smith’s Mercantile Law, Holcombe 
and Gholson’s edition of which is recommended ; Gould on Pleading, and Jeremy’s 
Equity. They can have access, for the purpose of reference, to the Cincinnati Bar 
Library, free of charge, at the expense of the Faculty. 

At the close of the term, the students will be examined by a Committee of the Bar 
of Cincinnati, consisting of at least five gentlemen, and upon those whom they 
report to be qualified to practice law, the Board of Trustees will confer the degree 
of Bachelor of Laws. The requisites for admission to the Bar in Ohio are majority 
citizenship, residence for one year, good moral character, two years’ study, and an 
examination by a Committee of the Bar. By the charter of this College, that exam 
ination is dispensed with as to those who have regularly attended the full course of 
the Law Department, and have regularly studied the law for the period of fifteen 
months in addition to the time spent in the Law School. (44 Ohio Local Laws, 157.) 

The course will embrace all the usual titles and subjects of Common and Statute 
Law, Equity, and Admiralty. 

The tuition fee is $60 for the term, in advance, from which terms no variation can 
be made, nor any deduction for absence, unless it is occasioned by sickness. An addi- 
tional fee of $5 is charged as a graduation fee, to all who take a degree. Gentlemen 
can not matriculate for any period short of the full term. 

Board and lodging can be had here in respectable houses at from $2.50 to $3 per 


week. 
Any additional information, in regard to the school, will be cheerfully given, upon 


application, to either of the Professors at Cincinnatl. 











